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COMPROMISE OF INDICTMENT. 


WE could scarcely select any topic more 
frequently discussed, and upon which a 
more remarkable discrepancy of opinion 
exists, amongst persons generally well in- 
formed on such matters, than as regards 
the question how far it is lawful to com- 
promise offences of a criminal nature. On 
the one hand, we frequently find it pub- 
licly announced that the accused has been 
allowed to speak to the prosecutor, or, in 
other words, that the latter is permitted to 
receive pecuniary compensation from an 
offender under the implied sanction of the 
court, which, in consideration that the 

rivate feelings of the prosecutor are sat- 
isfied, substitutes a nominal punishment 
for one, the severity of which would be 
proportioned to the gravity of the offence. 
Cases of aggravated assault are frequently 
the subject of a compromise of this na- 
ture; and in the case of Elsworthy v. 
Bird, 2 Sim. & Stu. 372, where the court 
was pressed to enfurce an agreement for 
a separation between man and wife, com- 
prehending a compromise for an indict- 
ment for an assault, Sir John Leach, then 
Vice Chancellor, is reported to have said, 
that “all the authorities concur that the 
policy of the law does permit the compro- 
mise of indictments for assault, and such 
compromises are frequently recommend- 
ed and approved by the court.” On the 
other hand, we find men of equal sagaciiy 
and honor rejecting offers, of which hu- 
manity and prudence might have dictated 
the acceptance, upon the ground that it 
would be illegal and improper to entertain 
a proposal for the compromise of an of- 
fence of a criminal nature. Nor is this 
view wanting in the support derived from 
authority. ‘Thus, in Collins v. Blaatern, 
2 Wils. 341, 1 Smith, &c., 154, Lord 
Chief Justice Wilmot said there could be 
no doubt but that compounding a prose- 
cution for perjury was a very great of- 
fence to the public; and in Edgcombe v. 





Rodd, 5 East, 294, where the plaintiff had 
been charged with disturbing the religious 
worship of a dissenting congregation, and 
afterwards brought an action for false im- 
prisonment, and the defendants set up as 
a defence in satisfaction of the imprison- 
ment that the prosecutor had agreed to 
proceed no further with the charge, the 
judges of the court of queen’s bench 
were unanimously of opinion that the 
agreement to forego the prosecution was 
unlawful, as an obstruction to public jus- 
tice. 

Ina matter of not uncommon recurrence, 
where notions so vague, and a practice 
apparently so contradictory prevails, it is 
a subject of congratulation when a princi- 
ple is authoritatively laid down, by which 
individuals may safely test the accuracy 
of their own views, and apply them to 
particular circumstances as they arise. 
Of this nature is the principle involved in 
a decision reported in the last number of 
the Queen’s Bench Reports, Keir v. Lee- 
man and Pearson, 6 Q. B. 308, where the 
general doctrine appears to have been 
fully discussed, and all the authorities re- 
ferred to. The action was brought upon 
an agreement to pay the costs of an in- 
dictment, charging the parties indicted 
with riot and assault, with assaults upon 
a sheriff’s officer in the execution of his 
duty, and with assaulting persons acting 
in aid of 2 peace officer in the execution 
of his duty, in consideration that the 
plaintiff would not proceed with the in- 
dictment, and would also withdraw an 
execution under a writ of fi. fa. levied on 
defendant’s goods. The defendants by 
their pleas ¢ mtended, that the considera- 
tion for tie agreement was illegal and 
void; and the plaintiff demurred to the 
pleas, and upon this demurrer the ques- 
tion was argued, 

The judgment of the court was deliver- 
ed by Denman, C. J., after consideration, 
and upon an elaborate examination and 
review of all the leading cases decided 


eid Tene X 


LA 











330 THE NEW-YORK LEGAL OBSERVER. 





Property in Chattels. 





during the last century. “The result of 
these cases,”’ said the Lord Chief Justice, 
“ makes it clear that some indictments for 
misdemeanor may be compromised, and 
equally so that some cannot. We should 
probably be safe in laying it down, that 
the law will permit a compromise of all 
offences, though made the subject of a 
criminal prosecution, for which offences 
the injured party might sue and recover 
damages in an action. It is often the 
only manner in which he can obtain re- 
dress. But if the offence is of a public 
nature, no agreement can be valid that is 
founded on the consideration of stifling a 
prosecution for it. In the present in- 
stance the offence is not confined to per- 
sonal injury, but is accompanied with riot 
and obstruction of a public officer in the 
execution of his duty. These are matters 
of public concern, and not legally the sub- 
ject of a compromise.” 

As regards the expediency of obtaining 
the sanction of the courts to compromises 
of this nature, whenever it may be practi- 
cable, Lord Denman observed, that “ the 
approbation of the judge (whether neces- 
sary or not) may properly be asked on all 
occasions where an indictment is compro- 
mised on the trial; plainly it cannot make 
that legal which the law condemns.” 
Upon the grounds stated, the court held 
the agreement on which the action pro- 
ceeded to be invalid, as founded on an 
illegal consideration, and that the defend- 
ants were entitled to judgment. 

The principle of the decision in Kecr vy. 
Leeman, was shortly after again brought 
incidentally under the consideration of 
the court of queen’s bench, upon a wholly 
different state of facts. Goodall vy. Lowndes, 
6 Q. B. 464. The guardians of a poor 
law union had indicted the now plaintiff 
(Goodall) for disobeying an order of ses- 
sions for the maintenance of an illegiti- 
mate child, and before the trial he com- 
promised the indictment with the defend- 
ant, who was clerk to the guardians, pay- 
ing him £30 9s. 10d. for maintenance and 
costs at the quarter sessions, and £50 to- 
wards the costs of the indictment, which 
was not further proceeded with. Subse- 
quently the plaintiff discovered that the 
order of sessions on which the indictment 
was founded was defective on the face of 
it, and therefore invalid, and the defend- 
ant, as the clerk of the guardians, was 





called upon to refund the money paid to 
him, in answer to which demand he 
stated, that “the board declined to en- 
tertain the question.” An action of as- 
sumpsit for money had and received wag 
then brought, but the plaintiff was non- 
suited. Tindal, C.J., (who presided at 
the trial,) observing, that the plaintiff had 
voluntarily made the compromise, and 
adding, that “he was not prepared to say 
that compromising a misdemeanor was in 
all cases an illegal act.” 

Upon application to the court of queen's 
bench to set aside the nonsuit, and enter 
a verdict for the plaintiff for the amount 
claimed, it was pressed upon the court 
that the compromise in this case was un- 
lawful, according to the rule laid down in 
Keir v. Leeman, the object being to stifle 
a prosecution for an offence of a public 
nature. But although the court consider- 
ed that the amount levied from the plain- 
tiff was excessive, yet it held that he could 
not recover it back. There was no ex- 
tortion by duress, and if the transaction 
were wrong the parties were ix pari de- 
licto, and one of them could not, after vol- 
untarily paying the money, repent and 
sue the other. The rule, therefore, to set 
aside the nonsuit was refused. 

In the case last cited, it will be observ- 
ed that the court determined that the 
compromise fell within the category of 
those which might be pronounced legal or 
otherwise, and in the course of the argu- 
ment Denman, C. J., remarked, that the 
case was different from Keir v. Leeman, 
because here the money was actually 
paid, whilst in Keir y. Leeman it was only 
agreed to be paid. 

The importance of these cases, howev- 
er, depends not so much upon any subtle 
distinctions founded upon facts, as upon 
the broad principle already stated, that the 
law will allow the compromise of a crim- 
inal offence, for which the injured party 
might recover damages in a civil action; 
but that stifling a prosecution when the 
offence is of a public nature, cannot be a 
legal consideration to support a contract. 


PROPERTY IN CHATTELS, 
WHEN IT PASSES AS BETWEEN VENDOR AND 
PURCHASER. 


Tne question when an article which has 
been the property of one person becomes 
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the property of another—or, in other 
words, under what circumstances the 
property in goods passes—is one which 
arises so constantly out of the dealings of 
mankind, that it is peculiarly desirable the 
legal consideration applicable te the sub- 
ject should be clearly understood. 

Where there is a contract for the sale 
of a specific article, and the article is ac- 
tually delivered, although the rights of 
third parties may and do occasionally in- 
tervene, in general no question of proper- 
ty can arise between the vendor end the 
buyer. It is where the subject of the 
contract is not complete, or something re- 
mains to be done between the parties be- 
fore delivery, that it so frequently be- 
comes necessary to revert to the principles 
which govern this branch of the law. 

The general rule is, (see Clark v. 
Spence, 4 Ad. & Ell. 466,) that un- 
der a contract for making or building 
any thirfg, not existing in specie at the 
time of the contract, no property vests in 
the party proposing to purchase until the 
thing is finished and delivered, or at least 
ready fur delivery, and approved by the 
purchaser. When any thing remains to be 
done after the delivery, the rule is thus 
stated by Mr. Selwyn, (Selwyn’s N. P. 
1300, citing 12 East, 614, Whitehouse v 
Frost, and many other cases,) in treating 
of the action of trover, which is founded 
on a perfect and complete right of prop- 
erty,—‘‘ When goods are sold, if any 
thing remains to be done on the part of 
the seller, as between him and the buyer, 
to ascertain the price, quantity, or individ- 
uality of the goods, before the commodity 
purchased to be delivered, a complete 
present right of property does not attach 
in the buyer, and consequently trover is 
not maintainable.” 

The authorities on this point were again 
reviewed by the court of common pleas, 
in a case of Wilkins v. Bromhead and 
Hutton, which has been lately reported, 6 
Man. & Gr. 963. 

The action was brought in trover 
against the assignees of Smith and Bry- 
ant, bankrupts, who were carpenters in 
Bristol, to recover the value of a green- 
house. It appeared that the bankrupts 
agreed with the plaintiff, who resided at 
Cardiff, to make him a greenhouse for 
£50, and to put it up for a further sum of 


14 guineas. When the work was com- ! 





pleted, but not permanently fixed togeth- 
er, the bankrupts informed the plaintiff, 
by letter, that the greenhouse was read 
for delivery, and requested him to remit 
£50, which he accordingly did, and at the 
same time requested the bankrupts, by 
letter, ‘to keep the greenhouse and take 
care of it till he sent for it.’ The bank- 
rupts, under the apprehension of an execu- 
tion coming in on the premises, without the 
knowledge of the plaintiff, sent the green- 
house to the premises of a person named 
Wait, telling him it was the plaintiff’s 
property, and requesting him to keep it 
until the plaintiff sent for it. Before the 
greenhouse was sent for, however, a fiat 
in bankruptcy issued against Smith and 
Bryant, and the greenhouse having been 
sent back to their premises by Wait, was 
taken possession of by the messenger un- 
der the fiat. There was a subsequent 
demand by the plaintiff, and a refusal. 
The jury having returned a verdict for 
the plaintiff for £50, the case came be- 
fore the court upon a rule to show cause 
why a nonsuit should not be entered. 
The arguments on behalf of the de- 
fendants were mainly grounded upon the 
doctrines laid down by the judges in Muck- 
low v. Mangles, 1 Taunt. 318; (and see 
the judgment of Erskine, J.,in Wilkins v. 
Bromhead, 6 M. & G. p. 975, and Atkin- 
son v. Bell, 8 Barn. & C. 277; 2 Man. & 
Ry. 292,8.C.) In the first of those cases 
the rule deducible from the judgment of 
the court is, that whilst an article remains 
unfinished no property in it passes, not- 
withstanding the vendor may intend it for 
the purchaser, or may put his name upon 
it, or otherwise show an intention to ap- 
propriate it, and this even where the buy- 
er pays the whole value in advance. Sir 
J. Mansfield in that case observed, that the 
only effect of the payment was, that the 
bankrupt was under a contract to finish 
the article, which was quite a different 
thing from a contract of sale; and Heath, 
J., said: “A tradesman often finishes 
goods which he is making in pursuance of 
an order given by one person, and sells 
them to another. If the first customer has 
other goods made for him within the stip- 
ulated time, he has no right to complain. 
He could not bring trover against the 
purchaser for the goods so sold. If the 
thing be in existence at the time of the 
order, the property of it passes by the 
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contract; but not so where the subject is 
to be made.” 

In Atkinson v. Bell, which has always 
been considered a leading case on this 
subject, the rule laid down is, that to sup- 
port an action for goods bargained and 
sold, there must be either an actual sale 
of goods existing at the time of the con- 
tract, or a specific appropriation by the 
seller of goods, afterwards assented to by 
the buyer. In that case, Bayley, J., said : 
“Where goods are ordered to be made, 
whilst they are in progress the materials 
belong to the maker. The property does 
not vest in the party who gives the order 
until the thing ordered is completed ; and 
although while the goods are in progress 
the maker may intend them for the - 
son ordering, still he may afterwards deli- 
ver them to another, and thereby vest the 
property in that other. Although the 
maker may thereby render himself liable 
to an action for so doing, still a good title 
is given to the party to whom they are 
delivered.” 

Applying these principles to the case 
under consideration, it was argued, that 
although the bankrupts undoubtedly in- 
tended to appropriate the greenhouse to 
the plaintiff, his assent to such appropria- 
tion was wanting, inasmuch as he had not 
seen the greenhouse, nor by any act ac- 
cepted it, so as to preclude himself from 
repudiating it when he saw it. Had the 
bankrupts sold the identical greenhouse 
after the remittance of the £50, it was 
asked, could the plaintiff maintain trover 
for it? or, had it been destroyed by fire 
whilst on the bankrupts’ premises, on 
- whom should the loss fall ? 

These arguments, however, though put 
with great force and perseverance by Sir 
Thomas Wilde and Mr.Serjeant Bompas, 
failed to satisfy the court. ‘“ The ques- 
tion,” Tindal, C. J., said, “turned not 
upon the original contract, but upon the 
subsequent circumstances, viz., the pay- 
ment by the plaintiff, after the green- 
house had been completed, of the stipu- 
lated price, the appropriation and setting 
apart by the bankrupts of the greenhouse 
for the plaintiff, and his assent to such ap- 
pene. “It may be,” said the 
earned Chief Justice, “that the original 
contract did not pass the property, but the 
parties may be said to have entered into 
a new contract; and I cannot conceive 





why, under the circumstances of the case, 
the property in an article made to order 
should not pass upon its completion, as it 
would have done if it had been in exist- 
ence at the time of the original contract.” 

The court thought all the cases cited on 
behalf of the defendants distinguishable 
from the principal case, and observed, that 
Atkinson v. Bell, which was chiefly relied 
on, did not apply, as the question there 
turned upon the absence of assent on the 
part of the purchaser, to the appropriation 
on the part of the vendor, whilst the facts 
in Wilkins v. Bromhead furnished com- 
plete evidence of assent on the part of the 
plaintiff to the appropriation made by the 
vendors. And Maule, J., in delivering 
his judgment observes: “ It is not neces- 
sary in these cases that the vendee should 
actually see the article when completed, 
provided that there is sufficient to show 
that the identical thing offered or appro- 
priated by the one party is accepted and 
assented to by the other, as made in the 
performance of the contract.” 

Upon these considerations the rule for 
entering a nonsuit was discharged. 

The determination of the court in Wil- 
kins v. Bromhead cannot be said to be in- 
consistent with the decisions in any of the 
preceding cases, but it furnishes a favora- 
ble exposition of established principles, 
and defines the limit of their application 
with clearness and precision. 


“ Wuen I was Chief Justice of the com- 
mon pleas,” said Lord Eldon, “ 2 case was 
brought before me for the recovery of a 
dog, which the defendant had stolen and 
detained from the plaintiff, its owner. It 
was a very fine dog, very large and very 
fierce, so much so that 1 ordered a muz- 
zle to be put on it. Well, we could come 
to no decision; when a woman, all in 
rags, came forward, and said if I would 
allow her to get into the witness-box she 
thought she could say something that 
would decide the cause. Well, she was 
sworn, just as she was, all in rags, and 
leant forward towards the animal and said, 
‘Come Billy, come and kiss me!’ The 
savage looking dog instantly raised itself 
on its hind-legs, put its immense paws 
around her neck and saluted her. She 
had brought it up froma puppy. Those 
words, ‘Come Billy, come and kiss me!’ 
decided the cause.” —Eldon Anecdotes. 
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U.S. District Court. 


[FIRST DISTRICT, MiSSOURI.] 


Before the Honorable R. W. WELLS, District 
Judge. 


Tue Unitrep States v. Tae STEAMBOAT 
James Morrison. 


STEAMBOAT EMPLOYED AS A FERRY-BOAT 
—LICENSE UNDER THE ACT OF 7TH JU- 
Ly, 1838. 


A steamboat which is employed only as a ferry- 
boat, altogether within the limits of a state, is 
not liable to a penalty for being so employed, 
without a license from the United States officer, 
under the provisions of the act of 7th July, 1838. 


Tue circumstances of the case sufficiently 
appear in his honor’s opinion. 


B. F. Hickman, for the United States. 
S. M. Bay, for the owners of the boat. 


We tts, Dis. J—This is a case of libel. 
It is founded on § 2 of the act of con- 
gress, entitled, “ An act to provide for the 
better security of the lives of passengers 
on board of vessels propelled in whole or 
in part by steam ;” approved 7th July, 
1838. The libel states, substantially, that 
the boat was propelled by steam, and was 
employed in navigating the Missouri river, 
a navigable river of the United States, 
and in transporting goods, wares and 
merchandise, and passengers, in said boat 
on said river, without the owner having 
obtained a license from the proper officer 
of the United States so to do ; and charges 
that said boat was liable to a peualty of 
$500. 

The owners appeared and defended. 
The answer admits that the boat was 
oo by steam, that it navigated the 

issouri river as charged, but denied that 
it navigated or transported freight and 
passengers in any other manner than as a 
ferry-boat across said river at St. Charles, 
altogether within the limits of the state of 
Missouri, for which purpose they had a 
license under the laws of the state of Mis- 
souri. They admit that they had no li- 
cense from the United States; but deny 
that one was necessary, or that they in- 
curred any penalty. Irom the evidence 





and the admissions of the parties, it ap- 
pears that the facts of the case were cor- 
rectly stated in the answer. 

Upon this state of facts, an important 
question arises for the consideration and 
determination of the court. Is a steam- 
boat employed only as a ferry-boat, alto- 
gether within the limits of a state, liable 
to a penalty for being thus employed, not 
having a license from the United States 
officer under the provisions of the act of 
7th of July, 1838 ¢ 

The 1st and 2d sections of that act are 
as follows : 

“§1. That it shall be the duty of all 
owners of steamboats or vessels propelled 
in whole or in part by steam, on or before 
the ist day of October, 1838, to make a 
new enrolment of the same, under the 
existing laws of the United States, and to 
take out from the collector or surveyor 
of the port, as the case may be, where 
such vessel is enrolled, a new license, 
under such conditions as are now imposed 
by law, and as shall be imposed by this 
act. 

“§ 2. That it shall not be lawful for 
the owner, master, or captain of any 
steamboat or vessel propelled in whole 
or in part by steam, to transport any goods, 
wares and merchandise, or passengers, in 
or upon the bays, lakes, rivers, or other 
navigable waters of the United States, 
from and after the first day of October, 
1838, without having first obtained from 
the proper officer a license, under the 
existing laws, and without having compli- 
ed with the conditions imposed by this 
act; and for each and every violation of 
this section, the owner or owners of said 
vessel shall forfeit and pay to the United 
States the sum of five hundred dollars, 
one half for the use of the informer; and 
for which sum or sums the steamboat or 
vessel so engaged shall be liable, and shall 
be seized and proceeded against, summa- 
rily, by way of libel, in any District Court 
of the United States having jurisdiction 
of the offence.” 

The words of the act are comprehen- 
sive enough to include the case of this 
boat. It is propelled by steam, navigates 
a navigable river of the United States, 
transports goods, wares and merchandise, 
and passengers, upon said river, and has 
no license therefor from the proper United 
States officer. 
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It is not uncommon for a case to come 
within the words of an act, yet not come 
within the meaning of the act. It will be 
observed that the first section requires a 
“ new enrolment” under the existing laws 
of the United States, and a new license to 
be taken out. The second section requires 
a license to be taken out under the exist- 
ing laws. No license is spoken of, men- 
tioned or described, other than that re- 
quired theretofore. It is obvious that the 
license spoken of in the act, is that pre- 
scribed by other and former laws of the 
United States, and could only be “a li- 
cense to carry on the coasting trade,” no 
other license, known to the laws of the 
United States, being at all applicable. 
This was admitted by the District Attorney 
of the United States in the argument at 
the bar. 

I will first inquire into the constitutional 
power of congress to require a license in 
this case ; at then, secondly, to inquire 
whether, supposing the power to exist, it 
has been extended, by the act of 1838, to 
this case. Even if we were to confine our 
inquiries to the second branch of the sub- 
ject, it would greatly aid us, in making 
those inquiries, to ascertain the power of 
congress over the subject. 

It is said in Sergeant’s Constitutional 
Law, p. 308, that “the general power of 
establishing regulations for the condemna- 
tion of vessels as unfit for sea or unworthy 
of repair, may, it would seem, be exer- 
cised by congress either as applicable to 
trade and commerce, or as within the 
admiralty jurisdiction.” And the Supreme 
Court of the United States, in the case of 
Janney v. the Columbia Ins. Co., 10 Wheat. 
418, said something, arguendo, to the 
same effect. The admiralty jurisdiction 
is a part of the jurisdiction of the courts, 
and is found in the 3d article, § 2, of the 
Constitution of the United States : “ The 
judicial power shall extend to all cases 
of admiralty and maritime jurisdiction.” 
But the Supreme Court decided, in the 
case of the United States v. Combs, 12 
Pet. R. 76, that “in cases dependent on 
the locality of acts done, this power is 
limited to the sea and to tidewaters as far 
as the tide flows, and does nat reach be- 
yond high-water mark.” Of course that 
jurisdiction could not reach a transaction, 
the locality of which was some thousands 
of miles above tide-water: for in this 





case the jurisdiction would depend upon 
the locality of the transaction. 

But the provisions of the act of 1838 
are evidently founded on the power of 
congress to “ regulate commerce.” The 
license required is “ to carry on the coast- 
ing trade,” and the power was claimed, 
in the argument at the bar, under the 
clause “‘to regulate commerce’’—it was 
not claimed under the admiralty and mar- 
itime jurisdiction. 

The Constitution, in art. 1, § 8, clause 
3, declares that congress shall have power 
“to regulate commerce with foreign na- 
tions, and among the several states and 
with the Indian tribes.” The authority 
of Congress, as it regards the case at bar, 
is claimed under the power to regulate 
“ commerce among the several states.” 

The power over navigation and inter- 
course is part of the power to regulate 
commerce, and is possessed by congress 
as fully as it possesses the power to regu- 
late commerce ; but, of course, not to a 
greater extent. There is no separate and 
distinct grant to regulate navigation or 
intercourse ; they are incidents to, or part 
of, the power to regulate commerce. 
Wherever the right to regulate commerce 
does not extend, the right to regulate 
navigation or intercourse does not go. 
The latter goes with the former, or follows 
it. The right to regulate commerce only 
extends to three descriptions of com- 
merce: Ist, with foreign nations; 2d, 
among the several states; 3d, with the 
Indian tribes. It does not include the 
perfectly internal commerce of a state. 
The commerce, to be subject to such reg- 
ulations, must be among—that is, inter- 
mingled with—the several states. Hf con- 
fined to one state alone, congress has no 
power over it. It would have been 
strange, if it was intended that congress 
should have power to regulate every de- 
scription of commerce, to enumerate only 
particular kinds in the grant. And such 
are the doctrines and opinions of the Su- 

reme Court. In Gibbons v. Ogden, 9 
Wheat. R. 194, that court says: “ It is 
not intended to say that these words com- 
prehend that commerce which is com- 
pletely internal, which is carried on be- 
tween man and man in a state, or between 
different parts of the same state, and which 
does not extend to or affect other states ; 
such a power would be inconvenient, and 
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is certainly unnecessary.” Again: “Com- 


prehensive as the word “among” is, it 
may be properly restrained to that com- 
merce which concerns more states than 
one. The phrase is not one which would 
probably have been selected to indicate 
the completely internal traffic of a state, 
because it is not an apt phrase for that 
urpose, and enumeration of the particu- 
ar classes of commerce to which the 
ower was to be extended would not have 
Soo made, had the intention been to ex- 
tend the power to every description.”— 
Ibid. 194-5. 

Again: “ The genius and character of 
the whole government seem to be, that 
its action is to be applied to all the exter- 
nal concerns of the nation, and to those 
internal concerns which affect the states 
generally.” —JIéid. 195. 

Again : “ The completely internal com- 
merce of a state, then, may be considered 
as reserved for the state itself.””—Jbid. 
195. 

This, also, is the doctrine maintained 
by the highest court of the state of New- 

ork. See Steamboat Company v. Liv- 
ingston, 3 Cowen’s Rep. 754. 

Is the right of congress to regulate 
navigation more extensive than the right 
to regulate commerce? Does it extend 
to the regulation of navigation, which is 
not connected with “commerce with 
foreign nations, among the several states, 
and with the Indian tribes ?”’ 

The supreme court of the United States, 
in Gibbons v. Ogden, 9 Wheat. 193, said: 
“A power to regulate navigation is as 
expressly granted as if that term had been 
added to the word commerce.” This 
sentence was commented on in the argu- 
ment at the bar, as if the supreme court 
intended thereby to convey the idea that 
congress had the right to regulate naviga- 
tion in all cases. It could not have an 
application so extensive, because, if navi- 
gation be comprehended in the word 
commerce, it is limited with the limitations 
on that word. But suppose we add the 
word “navigation” to the word “ com- 
merce,” as the court supposes may be 
done: it will then read, “ congress shall 
have power to regulate commerce and 
navigation with foreign nations, and among 
the several states, and with the Indian 
tribes.” So we see that still, congress 
eould only regulate navigation, when it 





could regulate commerce; that is, as it 
regards this case, “among the several 
states.” And, indeed, it is clear, that the 
supreme court must have intended to 
convey this idea; for in another part of 
the same opinion, it says: ‘‘ The power 
of congress, then, comprehends navigation 
within the limits of every state in the 
Union, so far as that navigation may be, 
in any manner, connected with “ com- 
merce with foreign nations, or among the 
several states, or with the Indian tribes,” 
And in the case of The United States v. 
Combe, 12 Pet. R. 78, that court says: 
“The power to regulate commerce in- 
cludes the power to regulate navigation 
as connected with the commerce with 
foreign nations and among the several 
states.” The next matter of inquiry will 
be, what is that commerce or navigation 
which is completely internal, or within 
the limits of a state To make a particu- 
lar branch of commerce or trade within 
a state, a part of the commerce among 
the petite states, it would not be suffi- 
cient that it was remotely connected with 
that commerce among the several states ; 
for almost every thing aud every occupa- 
tion and employment in life are remotely 
connected with that commerce or naviga- 
tion. And if congress has the right to 
regulate every employment or pursuit 
thus remotely connected with that com- 
merce, of which they have the control, 
then it has the right to regulate nearly 
the entire business and employment of the 
citizens of the several states. Thus the 
cultivation and preparing of hemp, tobac- 
co, cotton, rice, grain, &c., finding and 
preparing minerals, the manufacturing and 
retailing of goods, are all connected with 
“commerce with foreign nations, among 
the several states, or with the Indian 
tribes ;” because they are the food of that 
commerce, without which it would soon 
dwindle into insignificance, if it did not 
altogether perish. Yet, if congress has 
the power to regulate all these employ- 
ments, and a thousand others equally con- 
nected with that commerce, then it can 
regulate nearly all the concerns of life, 
and nearly all the employments of the 
citizens of the several states; and the 
state governments might as well be abol- 
ished. It is not sufficient, then, that nav- 
igation, or trade, or business of any kind, 
within a state, be remotely connected, or, 
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perhaps, connected at all with “ commerce 
with foreign nations, or among the several 
ftates, or with the Indian tribes ;” it 
should be a part of that commerce, to 
authorize congress to regulate it. 

The “ coasting trade” is a part of the 
commerce among the several states; and 
it is not the less a part of that commerce 
because the vessel navigates only from 

rt to port in the same state, up and 
wl a navigable river of the United 
States, and never goes beyond the state 
boundary. This will appear more plain 
upon looking at the course of trade in the 
United States upon its great navigable 
rivers. Goods are purchased at Philadel- 
phia, are brought to Pittsburgh and there 
shipped: these goods come from parts 
beyond seas, or were manufactured in the 
United States, and were intended for sale 
in Mexico, or at Independence, or other 
places in this state. But the boat in which 
they are shipped only goes as far as St. 
Louis; there the goods are reshipped on 
boats more suitable for the Missouri, and 
are in those boats conveyed to Indepen- 
dence. There they are landed and taken 
in wagons, if intended for Mexico, across 
the prairies to that country. If intended 
for the valley of the Osage, they are land- 
ed at the mouth of that river, and reship- 
ped on boats more suitable to its naviga- 
tion than those ordinarily navigating the 
Missouri. The same observations may be 
made in regard to goods or southern pro- 
duce from New-Orleans. Very few boats 
engaged in the trade between that place 
and St. Louis ascend the Missouri, and 
very few that ascend the Missouri ascend 
the Osage river. These remarks will also 
apply to nearly all the navigation of the 
valley of the Mississippi, and will apply as 
well to boats that carry off the produce of 
the country as those which bring merchan- 
dize. The boats that navigate the Mis- 
souri and Osage rivers seldom go beyond 
the limits of the state of Missouri; and 
yet they are as much and as altogether 
employed in commerce and navigation 
among the several states, as if they made 
voyages beyond the limits of the state. 
The circumstance that several boats are 
émployed, some without and some alto- 
gether within a state, does not make it 
the less “commerce” among the several 
States, or less “ commerce with foreign 
hations,” or, in many cases, “ with the In- 





dian tribes.’ The commerce isa whole, 
parts of which are in several states. If 
congress cannot regulate it in one state, 
it cannot, for the same reason, regulate it 
in another state. And thus it could not 
be regulated by congress at all, although 
it is undeniably commerce among the sey- 
eral states. And in my opinion, it would 
be the destruction of this commerce, if 
each state in the Union through which it 
passed had the right to license vessels em- 
ployed in carrying it on, and to exclude 
all except those thus licensed, merely be- 
cause those vessels did not navigate be- 
yond the limits of the state granting the 
license. 

In Gibbons v. Ogden the supreme court 
says: ‘‘*Commerce among the several 
states’ cannot stop at the boundary line 
of each state.” But although commerce 
with foreign nations, among the several 
states, and with the Indian tribes, will in- 
clude commerce and navigation up and 
down the navigable rivers of the United 
States as part of the coasting trade, yet 
there is, undoubtedly, a description of 
commerce and navigation that is altogeth- 
er and completely internal, which belongs 
exclusively to the states, respectively, and 
which congress has no right to regulate, 
In the case of Gibbons v. Ogden the su- 
preme court says: “It is not intend- 
ed to say that these words comprehend 
that commerce which is completely inter- 
nal, which is carried on between man and 
man in a state, or between different parts 
of the same state, and which does not ex- 
tend to or affect other states.” 

Again, comprehensive as the word 
“among” is, it may properly be restrain- 
ed to that commerce which concerns more 
states than one. The court of the last 
resort in New-York laid down the same 
principles, as will be presently seen.— 
Steamboat Co. v. Livingsion, 3 Cow. R. 
743. - 

The next matter of inquiry will be, is a 
boat employed only in ferrying across the 
Missouri river, altogether within the limits 
of the state of Missouri, engaged in com- 
merce or navigation, the instrument of 
commerce with foreign nations, among the 
several states, or with the Indian tribes ? 
If this be answered in the negative, then 
congress has no right to regulate any com- 
merce or navigation it may be employed 
in, or to require it to take out a license 
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therefor; and this will be so, although the 
boat does in some sense navigate the Mis- 
souri, a navigable river of the United 
States. It is not supposed that a boat so 
employed is engaged in commerce with 
foreign nations, or with Indian tribes. Is 
it, then, engaged in carrying on commerce 
among the several states? Is it engaged 
in carrying on any commerce at all? Is 
the navigation in which it is engaged an 
instrument to carry on commerce among 
the several states? It neither passes up 
or down the river, and may navigate a 
year without being twenty feet higher up 
or lower down, at any time, unless by ac- 
cident, or against the will of the master or 
owner, than it was at the beginning. Its 
navigation is neither the beginning, mid- 
@le, or end, or any part of the coasting 
*rade, or any other “commerce among 
she states.” No part of its employment 
is any part, or any link in a chain of “ com- 
merce among the several states.” Its em- 
ployment has no other than a remote con- 
nection with “commerce or navigation 
among the several states ;”” no more con- 
nection than has the farmer who cultivates 
hemp, tobacco, or cotton, for a market in 
other states, the miner who digs and 
smelts lead, the manufacturer who manu- 
factures for the same market, or the trav- 
eller wo intends purchasing any of these 
articles. The employment of such boat 
may be connected with commerce or nav- 
igation ‘‘ among the several states,” as in- 
deed is almost every business and avoca- 
tion in life, more or less remotely ; but it 
is no part of such commerce or naviga- 
tion. If it be any part of any commerce, 
it is that commerce which is altogether 
internal, as it regards the state of Missouri 
and other states. Its navigation is wholly 
disconnected with any other navigation, 
and is wholly within the state. If the 
commerce or navigation in which it is 
employed be not wholly internal—if, in- 
deed, it be engaged in any commerce— 
then I am unable to conjecture or imagine 
any description of commerce or naviga- 
tion which is so. This was the opinion 
of.a majority of the supreme court of the 
United States—all the court except Mr. 
Justice Johnson, who perhaps dissented— 
in the case of Gibbons v. Ogden, above 
referred to. The opinion was, however, 
only given arguendo, it not being a matter 
necessary to be decided in the cause. 





The court, (p. 203,) speaking more par- 
ticularly of the state inspection laws says: 
“They form a portion of that immense 
mass of legislation which embraces every 
thing within the territory of a state not 
surrendered to the general government; 
all of which can be most advantageously 
exercised by the states themselves. In- 
spection laws, quarantine laws, health 
laws of every description, as well as laws 
for regulating the internal commerce of a 
state, and those which respect turnpike 
roads, ferries, &c., are component parts 
of this mass.” The doctrine thus laid 
down by the supreme court is mentioned 
and approved both by Kent and Story; at 
least they do not in any way controvert or 
dissent from it. 2d Story Com. 515, and 
1 Kent Com. 437. 

The same opinion is also advanced and 
enforced by the court for the trial of im- 
peachments and the correction of errors in 
the state of New-York, in the case of the 
Steamboat Co. v. Livingston, 3 Cow. R. 
754. That court says: “The supreme 
court [of the U.S.] expressly disavows 
any authority in Congress to interfere with 
the purely internal commerce or police of 
a state. Ferries may be subject to the 
acts of congress so far as they are used 
for carrying on the coasting trade; but 
those ferries which are the subject of state 
grant, if they can be called commereial 
regulations at all, belong clearly to the 
internal commerce of the state.” Again: 
“ Those ferries over which the state exer- 
cises its appropriate authority are not con- 
nected with the coasting trade; they are 
not, in the constitutional sense, commer- 
cial regulations. But if they were, they 
belong to that exclusively internal com- 
merce over which congress has no con- 
trol.” 

It was said, in the argument of the 
above case, that the state might establish 
a ferry between the cities of New-York 
and Albany; and it was in answer, I pre- 
sume, to that part of the argument that 
the court said, “ ferries may be subject to 
the acts of congress so far as they are us 
for carrying on the coasting trade.” But 
the court said further, that to call such 
navigation a “ ferry,” would be an abuse 
of the term. 

As congress has the power to regulate 
commerce when carried on by land, as 
well as when carried on by water, carried 
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on roads as well as on rivers, I will not 
say that it might not regulate some de- 
scription of ferries, such as those between 
the United States and Canada, and per- 
haps others. But this, I think, has not 
been done. A ferry is nothing more than 
the continuation of a road; and as far as 
regards the authority of the state and gen- 
eral governments, does not differ from a 
toll-bridge. And until it is made to ap- 
a that congress has the power to regu- 
ate the travelling on the ordinary roads 
of the state, and to license toll-bridges, it 
would seem to me it could not regulate 
and license the ordinary ferries on those 
roads. For each state to regulate and li- 
cense the coasting trade, and exclude and 
admit what vessels it pleased within its 
limits, would be, and has been—as was 
seen in the controversy between New- 
York, New-Jersey and Connecticut, in 
regard to the exclusive privileges granted 
to Livingston and Fulton by the former 
state—extremely inconvenient and dan- 
erous. But for each state to regulate its 
erries has not produced, and cannot, I 
should think, produce any inconvenience 
to the citizens of other states. It may be, 
that steam ferry boats should be regulated 
as directed in the act of 1838, in regard to 
vessels engaged in the coasting trade ; but 
if so, the states are perfectly competent to 
make all such regulations and to see their 
enforcement. 

It was said, in the argument of this 
cause, that a license from the United 
States and one from the state were both 
necessary. That a license from the Uni- 
ted States gave the right to navigate the 
river, and that from the state to land and 
take in passengers and freight and carry 
on a ferry. In the case of Gibbons v. Og- 
den the supreme court said: “‘ The word 
‘license’ means permission or authority ; 
and a ‘license’ to do any particular thing, 
is a permission or authority to do that 
thing, and if granted by a person having 
power to grant it, transfers to the grantee 
the right to do whatever it purports to au- 
thorise. It certainly transfers to him all 
the right which the grantor can transfer 
to do what is within the terms of the li- 
cense.” The decree in that case is, 
“ That the license to carry on the coasting 
trade gave full authority to navigate the 
waters of the United States by steam or 
otherwise, for the purpose of carrying on 








the coasting trade, any law of the state of 
New-York to the contrary notwithstand- 
ing.” Now, if carrying on a ferry is car- 
rying on the coasting trade, a license from 
the United States to carry on that trade 
will give the right to carry on the ferry; 
and of course any license from the state 
of Missouri would be altogether inopera- 
tive, for it could only authorise the gran- 
tee to do that which he was already au- 
thorised to do by a license from the United 
States; and a license from the state would 
be inoperative for another reason, that is, 
that the state had no authority over the 
coasting trade. And that the state has no 
control over that trade, will be seen by 
looking at the decision of the court in the 
case of Gibbons v. Ogden, before cited, pp. 
198, 200. If, on the contrary, the carry- 
ing on a ferry be not carrying on the 
coasting trade, then the United States 
have nothing to do with it, and the license 
from the state would give the authority to 
carry on the ferry, and of course a license 
from the United States would be inoper- 
ative. So that in no point of view can 
both licenses be operative. A license to 
ferry, is a license to cross at a certain 
place, carrying freight and passengers ; 
and if it does not give that right, it gives 
nothing ; if it does give that right, no other 
license can be necessary. What would 
avail the right to land and take in freight 
and passengers, as a ferry, withont the 
right to cross over and reland? And of 
what avail would be a license from the 
United States to navigate the river, with- 
out also the right to land. Neither the 
United States nor the state ever grants 
such useless and inoperative privileges, 
and no constitution can require it. What 
is the reason that to run a boat between 
Independence and St. Louis no license 
from the state is necessary, or ever grant- 
ed; and yet, to cross a river, as a ferry 
boat, such license is necessary; and has 
always been required. The reason is, that 
one is part of the coasting trade, and the 
other is not. It was admitted in the ar- 
gument that such license was necessary in 
the one case, and unnecessary in the oth- 
er case. 

It was also said in the argument, that 
perhaps this power in congress may be 
supported under the grant in the constitu- 
tion, to lay and collect taxes. The an- 
swer may be brief. No tax is collected, 
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or collectable, under the laws of the Uni- 
ted States applicable to this case; and 
the act of 1838 is to prescribe and impose 
certain regulations, not to lay or collect a 
tax. 

I come, therefore, to this conclusion, 
that congress has no authority to require 
a license to carry on a ferry over the Mis- 
souri river, at a place altogether within 
the limits of the state of Missouri. 

The next matter of inquiry will be, is 
there any thing in the laws of the United 
States, previous to the act of 1838, which 
requires a boat employed only in ferrying 
across a river, at a place wholly within 
the limits of a state, to obtain a license 
for such employment? A person will be 
greatly aided, in the investigation, by 
bearing in mind the constitutional power 
of congress. For if words or phrases, in 
an act, will bear a construction which is 
in accordance with the constitutional 

ower of the legislature, and one which 
is opposed to that power, we are bound 
to believe, that the legislature intended 
that construction which is in accordance 
with their power. The title of the act, 
which is the principal one on this subject, 
(18th February, 1793,) is “ an act for en- 
rolling and licensing ships or vessels to be 
employed in the coasting trade and fish- 
eries, and for regulating the same.” The 
form of the license, given in the act itself, 
is, ‘‘ License is hereby granted for the said 
called the said , to be employed 
in carrying on the coasting trade.” The 
act provides for the forfeiture of any ship 
or vessel found trading between, &c., 
laden with foreign goods; and for the 
payment of custom duties, if laden with 
certain goods, &c., not being registered 
or licensed for carrying on the coasting 
trade. The coast is the shore. “ To 
coast,” is to navigate along the shore. 
The “ coasting trade” is the trade along 
the shore. It cannot with any propriety 
be applied to ferrying across a river ; and 
never, I think, has been so applied. 
Neither the phrase “ coasting trade,” nor 
the word “ coasting,” nor “ trade,” could 
with any propriety be applied to a ferry 
across a river. Congress may, and prob- 
ably has the power to, apply its laws to 
some description of ferries, such as those 
between Canada and the United States, 
and probably others; but I am of opinion, 
that none of the acts of which we are now 











speaking, were intended to apply to the 
ordinary ferries within the limits of a 
state. 

The opinion of Mr. Justice Johnson, in 
the case of Gibbons v. Ogden, was cited by 
the counsel for the United States in the 
argument of this case. When properly 
considered, there is not, I think, much in 
it that favors the doctrine maintained by 
the counsel. It had been said, in the 
argument of that case, that the boat which 
plied between New-York and Albany was 
only a ferry-boat. Mr. J. Johnson, in no- 
ticing that part of the arguments, said that 
in either character—that is, as a steam- 
boat or a ferry-boat—she was expressly 
recognised as an object of the provisions 
which relate to licenses. This was cer- 
tainly correct, for in either character, or 
by whatever name she was called, she 
was engaged in “ carrying on the coasting 
trade.” 

It only now remains to say a few words 
in regard to the act of 1838. It was ad- 
mitted by the United States counsel, in 
the argument of this cause, that the license 
required to be taken out, by that act, was 
a license to “ carry on the coasting trade,” 
and was no other than that required by 
the laws of the United States existing 
theretofore. This, indeed, is evident from 
the provisions of the lst and 2d sections. 
The Ist section requires a new enrolment, 
a new license. The 2d section, a license 
“under the existing laws.” If, then, a 
vessel be neither engaged in the coasting 
trade, nor indeed in any trade at all, the 
clearest and strongest language would be 
necessary to require such a vessel to take 
out a license for such purpose. We have 
seen that a license is an authority or per- 
mission to carry on that trade; if it be 
not intended to employ a vessel in that 
trade, why should the owner be required 
by law to take out a license therefor? If 
the law will bear no other construction 
than one so unreasonable, we would be 
bound to suppose it was intended to have 
that construction ; but it will bear another 
construction, and that is, that it was in- 
tended that vessels engaged in the coast- 
ing trade should be required to conform 
to additional regulations, before being al- 
lowed to carry it on. The 1st section 
requires boats “ to make a new enrolment 
and take out a new license, under. such 
conditions as are now imposed by law, 
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and as shall be imposed by this act.” 
There is not a word in the act of 1838 
which applies particularly to ferry-boats, 
and not one but will apply generally to 
vessels engaged in the coasting trade. I 
infer, therefore, that it was not intended 
to make any such extraordinary change 
in the existing laws. If such a change 
were contemplated, many details would 
be necessary to confine its operation to 
eases within the jurisdiction of the general 
government. As was said by the supreme 
court in Gibbons v. Ogden, in regard to 
the power, “it would be inconvenient, 
and certainly is unnecessary.” Ferry- 
boats would have to quit their station 
twice a year, and go frequently several 
hundred miles to be inspected and li- 
eensed ; a trip for which they are unfit, 
and which would make other boats ne- 
cessary to supply their places at the fer- 
ries, creating an expense which but few 
ferries would justify. It would abolish all 
the laws of the state in regard to such 
ferries, and materially interfere with its 
lice, economy, and revenue. Such 
important changes are not usually made 
by mere implication or construction, and 
no court would, I think, be justifiable in 
giving the laws in this case such an inter- 
pretation. My opinion is, therefore, that 
the act of 1838 does not apply to the 
steam ferry-boat, the James Morrison.* 








Jn Chancery. 


Before the Honorable AMASA J. PARKER, Vice 
Chancellor of the Third Circuit. 


Josnvua Fettows v. Henry Harrineton 
and others. —Albany, July 18, 1846. 


NEW TRIAL AFTER VERDICT ON FEIGNED 
ISSUE. 


Where a feigned issue has been awarded by a 
court of chancery to try the genuineness of a 
receipt, involving the question of payment on a 
bond, a new trial ought not to be granted solely 
on the ground that the judge who presided at 
the trial doubted the correctness of the finding 
of the jury on the question of fact. 

To entitle a purty to a new trial in such case, it 
shodld appear that the verdict is so clearly 
against.the weight of evidence as to entitle the 
party to a new trial in a court of law. 





* The decision of his hottor was appealed from, 
Wut was affirmed: by the Cirenit Court. 








The rule is otherwise when a devisee comes into 
chancery to establish a will against the heir, and 
has obtained a verdict on an issue of devisavit vel 
non. 


On the 14th December, 1832, Henry Har- 
rington executed to Joshua Fellows hig 
bond, in the penalty of $6,000, condition. 
ed to pay $3,200, and at the same time 
secured the payment of the debt by a 
mortgage on a farm in Columbia county, 
in the state of New-York. Several pay- 
ments were made and endorsed on the 
bond. A bill was filed to foreclose the mort- 
gage, when the defendant put in an an- 
swer, alleging that on the 22d November, 
1836, he paid to Fellows $400, to be ap- 
plied on the bond, and took his receipt for 
the same, which he then held. This al- 
leged payment was not endorsed on the 
bond, but it appeared by the endorse- 
ments that payments had been made be- 
fore and after the date of the receipt. 
The other facts in the case sufficientl 
appear in the opinion of the Vice Chan- 
cellor. 


J. Koon and J. A. Spencer for complain- 
ant. 


Wm. H. Tobey and K. Miller for de- 


fendants. 


By tae Vice Cuancettor.—The bill 
in this case was filed for a foreclosure of 
a mortgage. The defendant Harrington 
claims, that on the 22d November, 1836, 
he paid the complainant $400, to be ap- 
plied on the bond and mortgage, and as 
evidence of such payment produces a 
paper purporting to be a receipt of the 
complainant, in the following words and 
figures : 


“November 22, 1836. 


“Received of Henry Harrington four 
hundred dollars, to be applied on a bond 
and mortgage I hold. ; 

“ Josnua Fe.iows.” 


The complainant alleges that this ree 
ceipt is a forgery; and its genuineness 
being put in issue by the pleadings, evi- 
dence was taken on both sides, and the 
cause brought to a hearing on pleadings 
and proofs before my predecessor, Vice 
Chancellor Cushman. After hearing coun- 
sel, he directed a feigned issue to be made 
up and tried at the circuit, to determine 
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the question in controversy. This was 
accordingly done, and the cause was tried 
before me at the Columbia circuit, in 
March last, and resulted in a verdict in 
favor of the validity of the receipt. The 
defendant now brings the cause to a hear- 
ing on the equity reserved, and the com- 
plainant moves for a new trial of the feign- 
ed issue ona case made, claiming that the 
verdict is against the weight of evidence, 
and also on the ground that the testimony 
of Worden was a surprise upon the com- 
plainant, and is now contradicted by the 
affidavit of Hiram Bigelow. 

In applications to set aside a verdict 
obtained on the trial of a feigned issue, 
on the ground that it is against the weight 
of evidence, it is the usual practice to ob- 
tain the certificate of the presiding judge, 
stating that he is dissatisfied with the ver- 
dict. That practice is not followed in this 
case, nor was it necessary, the issue hay- 
ing been tried before me. I am bound, 
however, to state, that my impression on 
the trial was against the genuineness of 
the receipt; but it was by no means a 
conviction; it was merely an impression 
—perhaps no more than a doubt—and 
derived as much from an inspection of the 
signature as from the opinions expressed 
by the witnesses, and the facts proved on 
the trial. It is certain the case was rather 
nicely balanced; yet if it had been my 
duty to decide the question of fact involv- 
ed, I should probably have come to a con- 
clusion different from that found by the 
jury. I am by no means prepared to say, 
however, that I should have been willing 
to certify that 1 was dissatisfied with the 
verdict, the question to be decided being 
purely a question of fact, and it having 
been fairly submitted to the jury. 

It becomes therefore my duty now to 
decide, whether, under the circumstances 
above recited, and the evidence as it now 
appears, the verdict ought to be set aside 
and a new trial granted. 

In most cases in which feigned issues 
have been ordered by the English court 
of chancery to be tried in the common law 
courts, the object has been to try the va- 
lidity of a will devising real estate. The 
= of wills of personal property be- 
ongs to the ecclesiastical courts; but “in 
regard to real estate,’ says Wooddeson, in 
his Lectures, vol. 3, page 478, “it is fre- 
quent for the court of chancery to send an 





issue of devisavit vel non, as it is barbar- 
ously expressed, to be tried by a jury.” 
Under the English practice new trials are 
obtained in such cases with great facility, 
the general rule being that the court will 
not feel itself bound by a single verdict 
either way, if it is not entirely satisfacto- 
ry, but it will direct new trials until there 
is no longer any reasonable grounds of 
doubt. Attorney General v. Turner, Amb. 
R. 587. Fowkes v. Chadd, 2 Dick, 576. 
Bootie v. Blundell, 19 Vesey, 499, 501. 
Pemberton v. Pemberton, 11 Vesey, 50, 52. 
In the case last cited a third trial was 
granted by Lord Eldon, 13 Vesey, 301, 
and the third verdict, as well as the two 
previous verdicts, having been found in 
favor of the devisee, a fourth trial was re- 
fused by Lord Erskine, 13, Vesey, 313. 
Great care was exercised in protecting 
the inheritance, where an attempt was 
made to establish a will, for the reason 
that a decree in support of the will was 
final and conclusive against the heir, who 
would thereafter be restrained, by injunc- 
tion, from disturbing the possession by 
suit at law. Tatham v. Wright, 2 Russ 
& Mylne, 1. 

In Van Alst v. Hunter, 5 Johns. Chan- 
cery Rep. 148, it was held by Chancellor 
Kent that, although it was the most usual 
course to award a second trial on a feigned 
issue, in cases touching the inheritance, 
when the verdict was in favor of the will, 
and against the heir at law, yet that it 
rested entirely in the discretion of the 
court to award a second trial or not, ac- 
cording to the circumstances and testi- 
mony in the case. The reason assigned 
why so great liberality was practised in 
granting new trials in such cases, was, 
that an ejectment was not conclusive ; 
and it was intended that the heir should 
be placed in no worse condition, by a 
finding against him on a feigned issue 
awarded by this court, than he would have 
been if the devisee had sued him at law 
by ejectment. This was the rule held 
when the devisee came into this court for 
relief. The same facility for obtaining 
new trials was not tolerated, where the 
heir abandoned his remedy by ejectment 
at law, and came into this court by bill 
for an issue. In such case it was held, 
thet his right must be considered as de- 
termined by one trial at law, if such issue 
be sent out of this court for that purpose, 
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Kerrick v. Bransby, 3 Bro. P. C. 358. 
Dawson v. Chater, 9 Mod. 90. Robinson 
v. Lord Byron, 2Cox, 4. Lomaz v. Rider, 
2 Bro. P. C. 248. 5 Johns. Ch. R. 155. 
And in Tatham v. Wright, 2 Russ. & 
Mylne, 1, Lord Brougham says, “There 
is a broad line of distinction between 
cases where the moving party seeks to 
set the will aside, and cases where the 
moving party is a devisee seeking to es- 
tablish it.” 

By the enlarged jurisdiction of the court 
of chancery, as it exists at present in this 
state, the practice of awarding feigned 
issues is much more general. (Questions 
of adultery, in contested cases of appli- 
cations for divorces, are generally tried 
by a jury ; and controverted questions of 
fact, arising in almost every description 
of suits in this court, are frequently or- 
dered to be tried at the circuit on issues 
settled for that purpose. Indeed, it is 
now a favorite doctrine in the administra- 
tion of justice in this country, and a prin- 
ciple gradually finding its way into the 
courts of equity, that while questions of 
law are to be decided by the courts, all 
issues of fact should be passed upon by a 

. The line between these two fields 
of labor is distinctly marked, and some 
good reason should always exist to au- 
thorize the one tribunal to invade the 
province of the other. It is true, that in 
chancery, questions of fact as well as of 
equity law, are generally decided by the 
court ; but where an issue has been 
framed, and sent to a jury for trial, there 
can be no good reason why the same rule 
that controls in actions of law in regard 
to granting new trials, should not also 
govern in this court. 

I have above adverted to the reason 
why a verdict was so readily set aside 
after one trial of the issue of devisavit vel 
non. That reason is inapplicable in this 
case. If the question of the genuineness 
of the receipt for the four hundred dollars 
alleged to have beeu paid, had been tried 
at law in an action on the bond, the ver- 
dict would have been conclusive on the 
question of fact. It should, in my opinion, 
be equally conclusive in this court. Where 
there is no error in declaring the law, the 
common law will not set aside a verdict, 
unless it is clearly against the weight of 
evidence. That is not the case here. My 
po tieessor_ regarded it asa case of so 





much doubt on the proofs before him, that 
he deemed it proper to be passed upon 
by a jury. This would not have been 
done if the weight of evidence sufficiently 
preponderated, in his mind, to turn the 
scale, and enable him to form a decided 
opinion. If there is so much doubt as to 
require the intervention of a jury, there is 
too much to set aside their verdict when 
fairly obtained. 

There is no reason to suppose that any 
new light could be thrown on this case by 
a second trial. Each party presented 
before the jury all the evidence he could 
obtain; and on reviewing the testimony 
in the case, and examining the conflicting 
opinions and contradictory circumstances 
of which it is composed, as shown by the 
testimony of more than thirty witnesses, 
I do not think there is a weight of evi- 
dence against the finding of the jury that 
would warrant the interference of the 
court. 

The application for a new trial is not 
strengthened by the affidavit of Hiram 
Bigelow. His affidavit subsequently made 
and read on the other side, fully explains 
all the circumstances he had previously 
stated. 

A new trial must therefore be denied ; 
and unless the solicitors of the parties 
agree on the amount due, allowing the 
alleged payment of four hundred dollars, 
there must be a reference to a master to 
compute the amount due on the bond and 
mortgage ; and on the coming in and con- 
firmation of the report, a decree accord- 
ingly. 








Superior Court, N. VD. 





Before the Honorable T. J. OAKLEY. 


Cuamsess v. McCormicx.—June Term, 
1846. “ 


Where A hired a pianoforte and afterwards bor 
rowed money upon it from an auctioneer, who 
sold it by auction and paid over the proceds. It 
was held that the party from whom it was hired 
could maintain trover therefor against the auc- 
tioneer. 


Tuts was an action in trover for the con- 
version of a pianoforte. The plaintiff isa 
music seller, residing in Broadway, in this 
city. The defendant is an auctioneer, re- 
siding in Courtland street. 
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It appeared that about three months 
since a person of the name of Mankewitz 
hired of the plaintiff a pianoforte, by the 
month: the instrument was sent to his 
apartments. Shortly after the delivery to 
Menkewitz the plaintiff discovered that 
the pianoforte had been taken to the auc- 
tion store of the defendant, and sold to 
Captain Parker, of New-Jersey. Manke- 
witz was subsequently apprehended, tried 
and convicted for constructive larceny, 
and sentenced to the state’s prison for two 
years. 

Evidence was adduced as to the value 
of the instrument. His honor the judge 
charged the jury, that the only question 
for them to determine was the value of 
the pianoforte. The plaintiff never having 
parted with his title to the pianoforte, was 
entitled to a verdict for the value thereof. 

The jury retired and returned a verdict 
for $94. 


For the plaintiff O. Platt and Samuel 


Owen. 


For the defendant, E. Hudson. 


Jn the Common Pleas. 
[NEW-YORK. ] 


Before the Honorable M. ULSHOEFFER, First 
Judge, and Associate Judges INGRAHAM and 
DALY. 





Decisions during June Term, 1845." 


In slander, it is necessary to aver that the 
slanderous words were spoken of and 
concerning the plaintiff. 

Havemeyer ads. Wannan. 


In an action of trover for a piano, it 
appeared that the plaintiff let the same to 
the defendant for a specified time, and 
upon condition that it should not be re- 
moved from certain premises; and that 
the defendant removed it to other prem- 
ises, where it was levied on for rent: 
Held, that the removal of the piano con- 
trary to the agreement was sufficient evi- 
dence of a conversion. 


King ads. Geib. 


* These decisions, which are prepared under 
the ~ a of the court, will be regularly con- 
tinued. 








A private custom among brokers in 
New-York as to the deposit of checks, is 
not admissible to change the legal obliga- 
tion on a party endorsing a check on a 
bank to pay the same on its being duly 
protested. 

Currie et al. v. Smith et al. 


Where a broker paid a check in the 
course of business which was made pay- 
able to a clerk or partner in his establish- 
ment who endorsed the same, and it was 
afterwards protested for non-payment, 
such endorser was held liable, and the 
defendant was not permitted to show that 
such endorsement was a matter of form, 
and that the clerk was not in such case 
understood to be liable. 

Idem. 


Where a draft is transmitted to a person 
for the payment of a note about to become 
due, and he agrees to take up the note 
when due,—held, that he is bound to use 
due diligence in presenting the draft ; and 
if he takes up the note before maturity, 
and becomes the holder of it when it is 
due, any neglect in not presenting the 
check would be equivalent to a payment 
by the drawer of the note. 

Kohbe v. Kerr & Kerr. 


But if the agent was not the holder of 
the note when it became due and when 
he neglected to present the draft, but be- 
came the owner afterwards by paying it, 
such neglect did not prevent the recovery 
of the note, or could not be deemed a 
payment of it; and that damages for the 
negligence in not presenting the draft 
must be sued for in another action. 


Idem. 


An attorney is not obliged to testify as 
to matters communicated to him by his 
client, although he may have previously 
stated them to other persons. The privi- 
lege is the benefit of the client, not the 
attorney. 

Hanna v. Hutchings and others. 


The admissions of an attorney that his 


client had told him certain facts, are not 
evidence. 
Idem. 


In trover, where the declaration is filed, 
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the cause of action can only be ascertain- 
ed from the declaration. 
Idem. 


Where the evidence showed a sale of 
goods, a subsequent presentment of an 
account, and a promise to pay the balance, 
it was held alleles to enable the plain- 
tiff to recover on the insimul computassent 
count, although the declaration did not 
contain acount for goods sold and de- 
livered, 

Geery et al. v. Bucknor. 


Where a defendant who had been dis- 
charged under the bankrupt act, subse- 
quently stated in answer to an application 
for payment of a bill of goods, that an 
account for such articles ought to be at- 
tended to, and that the bill should be paid, 
such promise was sufficient to avoid the 
discharge. 

Idem. 


Where a note was made for the pur- 
pose of purchasing certain goods to ena- 
ble the payee to prosecute his business, 
and he used it for the purpose of paying 
his rent to the plaintiff,—held, that such 
note was diverted from the purpose for 
which it was made, and the plaintiff could 
not recover upon it. 

Lawrence v. D’ Arnsthal. 


Where a bank pays a note made pay- 
able ata particular bank, and charges it 
to the maker in his account in the bank, 
when the account is not good for the 
amount, such bank becomes the holder 
of the note, and may sue for the amount 


of the note. 
Union Bank v. Griffin. 





[ONTARIO GENERAL SESSIONS.] 
Tue Peopte v. Tripp. 


The 13th section of the title 7 of the act of 1842, 
respecting elections, does not apply to elections 
for town and charter officers. It relates exclu- 
sively to general elections, or special elections 
for the election of that class of officers usually 
elected at a general election. 

An offer to vote, when not qualified, ata general 
election, with knowledge of such disqualifica- 
tion, is an offence within the 13th section of said 
act. 





On the trial of an indictment for such an offer to 
vote when not qualified, with knowledge of such 
disqualification, it is not necessary for the public 
prosecutor to show that notice of the election 
has been published as required by the statutes 
of this state. In the absence of all proof to the 
contrary, it will be presumed that the officers 
whose duty it is to give such notice have per- 
formed that duty. 

Proof that an election was in fact held, and a board 
of inspectors duly organized, and that it did pro- 
ceed to, and did receive votes, is competent evi- 
dence of the fact that an election was held. 

The fact that the defendant was under 21 years of 
age, and that he knew that fact, may be proven 
by the admissions of the defendant, whichis com- 
petent evidence for that purpose. 


Tue defendant in this cause was indicted 
under the 13th section of title 7 of the act 
of 1842, entitled “ an act respecting elec- 
tions other than for militia and town offi- 
cers ;” which provides—“ any person not 
duly qualified to vote, under the laws of 
this state, who shall knowingly vote, or 
offer to vote, at any general or special, 
town or charter election in this state, shall 
be adjudged guilty of a misdemeanor.” 
The indictment charged that the defend- 
ant offered to vote at a general election, 
being unqualified; that he was, at the 
time, under 21 years of age, and well 
knew that fact. 

On the trial, it was proven that a gene- 
ral election for members of assembly and 
other officers was held in the town of 
Farmington, on the 5th day of Novem- 
ber, 1845. The defendant offered to vote, 
and handed his ticket to the inspectors for 
that purpose; that the defendant had ad- 
mitted that he was at the time under 21 
years of age, and that he then knew that 
he was under 21 years of age. 

The public prosecutor having rested his 
case, the counsel for the defendant insist- 
ed that the defendant must be acauitted— 

1st. On the ground that the public pros- 
ecutor had not proven that notice of this 
general election, as required by the stat- 
utes of the state, had been given by the 
secretary of state, and published by the 
sheriff, as required by law. 

2d. That offering to vote at a general 
election was not an offence under the 13th 
section of title 7 of the act of 1842; that 
this section only applied to town and char- 
ter elections, for town and charter officers. 

3d. That the admissions of the defend- 
ant that he was at the time under 21 years 
of age, and that he knew that he was, was 
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not competent evidence of the fact of his 
minority, or of his knowledge of that fact. 


T. M. Hovell, District Attorney, for the 
people. 


Walter Hubbell, E. G. Lapham, and 
S. V. R. Mallory, for defendant. 


E. Frrea Samira, First Judge, charged 
the jury as follows :—The defendant in 
this cause is indicted under the 13th sec- 
tion of title 7 of the act of 1842, entitled 
“an act respecting elections other than for 
militia and town officers.”” This section 
of the statute among other things provides 
—‘ Any person not duly qualified to vote 
under the laws of this state, who shall 
knowingly vote, or offer to vote, at any 
general or special, town or charter elec- 
tion in this state, shall be adjudged guilty 
of a misdemeanor, and on conviction shall 
be imprisoned for a period not exceeding 
six months, at the discretion of the court 
before which the offence is tried.” 

This statute, although of a recent origin, 
and new and highly penal in many of its 
provisions, is one of great importance to 
the public, and should be rigidly observed 
and enforced. Upon the purity of our 
elections must depend the safety and per- 
petuity of our political institutions. The 
design of this statute is to preserve the 
purity of our elections, by regulating the 
manner of the exercise of the elective 
franchise, as one of the surest means of 
rendering those institutions stable and 
permanent. Any violation of its salutary 
provisions, under our form of government, 
is peculiarly reprehensible, as it is calcu- 
lated to sap the foundation of those insti- 
tutions, and uproot the cardinal principles 
upon which they are based. Such viola- 
tion, if tolerated, would undermine the 
constitution, and hasten the downfall of 
our government. 

The fact that the statute was recently 
passed, and that the defendant was in fact 
ignorant of its provisions, has been urged 
upon your consideration as a reason why 
you should not convict the defendant. 
But it is our duty to instruct you on this 
point—that it is a maxim of the law that 
every man must be taken to be cognizant 
of, and is presumed to know the law: 
hence ignorance of a law cannot excuse a 
man from the consequences of an act 





which the law of the land has declared 
criminal. The word “knowingly,” as 
used in this statute, applies not to know- 
ledge of the law, but of the fact of being 
disqualified to vote. The word “know- 
ingly,” as there used, would appropriate- 
ly apply to a case where a person really 
believed that he was in truth and in fact 
qualified to vote, or that he was 21 years 
of age, when in fact he wes not. An offer 
to vote, under such circumstances, would 
not be an offer to vote knowing that he 
was not qualified; for that would be a 
mistake as to a matter of fact, and not as 
tothe law. The statutes of this state have 
defined the qualifications of voters. One 
of those qualifications is, that the party 
must have attained the age of 21 years, 
The defendant must be presumed to know 
what these qualifications are, and must 
also be presumed to know, that to offer to 
vote, knowing that he was not qualified, 
was illegal and criminal. He cannot set 
up his ignorance of this statute as an ex- 
cuse for its violation. 

There are certain facts of which you 
must be satisfied. You must be satisfied, 
beyond a reasonable doubt, that a general 
or special election was held in the town 
of Farmington at the time stated in this 
indictment. It is insisted on the part of 
the defendant, that you have no evidence 
of that fact, for the reason that there is no 
proof that the secretary of state had issued 
the notice required by statute, or that such 
notice was published by the officer whose 
duty it is tochave it done. Upon this poine 
we instruct you, that in ovr opinion such 
proof is not necessary to be shown affirm- 
atively on the part of the people. The 
statutes of this state impose upon certain 
public officers the duty of giving and pub- 
lishing such notices. Whena statute im- 


poses a duty upon a public officer, for a 


public purpose, courts are authorised ‘to 
presume that such duty has been per- 
formed, in the absence of any proof to the 
contrary. 

You have, on this question, the evi- 
dence of one of the inspectors of the elec- 
tion, the presiding officer of the board, 
that an election for members of assembly 
and other officers was held in the town 
of Farmington, at the time stated in this 
indictment, and that a board of inspectors 
was in due form of law organized, and 
proceeded to, and did receive votes for. 
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such officers. This is competent evidence 
of the fact that an election was held. 

You must also be satisfied that this was 
a general or special election. The defend- 
ant’s counsel insists that the words gene- 
ral or special election, as used in this 13th 
section, only apply to town and charter 
élections, for town or charter officers. We 
think that such is not the true construction 
of the statute. This statute has no appli- 
cation to town meetings, or charter elec- 
tions for town or charter officers. It ap- 
plies only to general and special elections, 
which are held for the purpose of electing 
those officers which by the laws and con- 
stitution of the state can only be elected 
at a general election, or at a special elec- 
tion, held fur the purpose of electing that 
class of officers which ordinarily are to be 
elected at general elections, but which, 
from some cause, were not elected at a 
general election. This section applies to 
all general or special elections for such 
officers. An offer to vote when not duly 
qualied, with knowledge of such disquali- 
fication, at a general election, is an of- 
fence within this section of the statute. 

You are next to be satisfied that the 
defendant, knowing that he was disquali- 
fied, did offer to vote at such election. 
Upon this point it is proven by the presi- 
dent of the board that the defendant did 
offer to vote, and that he also admitted 
that he was not 21 years of age, and that 
he knew the fact that he was not 21. But 
his counsel insists that his admissions of 
the fact of his minority, and of his know- 
ledge of that fact, is not competent evi- 
dence of the facts admitted. On this 
point we instruct you, that we regard this 
evidence competent for that purpose. 
The fact of the defendant’s age, although 
he be a minor, may be proved either by 
the testimony of persons acquainted with 
him from his birth, or by proof of his own 
admissions, and such admissions are re- 
ceivable in criminal cases. The infant 
being regarded as competent to confess 
the truth in fact, though he may lack suf- 
ficient discretion to make a valid contract. 
His admissions as to his knowledge of 
the fact that he was 21, are equally com- 
petent to prove that fact. 

If from the evidence in this case you 
are satisfied that a general clection was 
held, at the time stated in this indictment, 
that the defendant offered to vote, that he 








at the time was not 21 years of age, and 
then knew that fact, then you will find the 
defendant guilty. Otherwise, you will 
render a verdict of not guilty. 


Verdict of guilty. 


COMMON PLEAS, ONTARIO. 
Barnes vy. ANDERSON. 


ARTICLES EXEMPT FROM DISTRESS FOR 
RENT AND SALE UNDER EXECUTION. 


Tuts was an action of trespass for a horse. 
The defendant justified under judgments 
and executions against the plaintiff. On 
the trial, the plaintiff proved that the 
property was taken under two executions 
issued on two judgments recovered in a 
justice’s court in favor of the defendant, 
against the plaintiff, and the same sold 
under said executions by a constable. It 
also was proved, that one of the execu- 
tions was issued upon a judgment recov- 
ered for the purchase-money of articles, 
which might be claimed as exempt from 
execution under the first section of the act 
entitled “ An act to extend the exemption 
of household furniture and working tools 
from distress for rent, and sale under ex- 
ecution.” Sess. Laws 1842, p. 193. The 
debt was contracted since the passage of 
that act. The plaintiff then offered to 
show his pecuniary circumstances; that 
he was a householder, and that the horse 
was a part of his team, and necessary for 
him as such. The court refused to admit 
this evidence. 


Geo. R. Parburt, for plaintiff. 
E. G. Lapham, for defendant. 


E. Frren Smita, First Judge, charged 
the jury: that under the former statutes 
of the state, prior to the act of 1842, cer- 
tain articles were exempt from levy and 
sale under an execution, irrespective of 
the nature of the demand upon which a 
judgment was recovered ; but that under 
the Revised Statutes, a horse was not 
exempt from levy and sale under execu- 
tion ; that by the act of 1842 it was pro- 
vided, in addition to the articles now ex- 
empt by law from distress for rent, or levy 
— | sale under execution, there shall be 
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exempt from such distress and levy and 
sale, necessary household furniture, and 
working tools and team, owned by any 

erson being a householder, or having a 
family for which he provides, to the value 
of not exceeding one hundred and fifty 
dollars; provided that such exemption shall 
not extend to any execution issued on a de- 
mand for the purchase-money of such fur- 
niture, or tools or team, or articles now 
enumerated by law ;’’ but that a debtor 
could not claim the benefit of the extended 
exemption as against an execution issued 
upon a judgment which was recovered 
for the purchase-money of any article 
which was exempt from levy and sale 
under the Revised Statutes, or of any ar- 
ticle which was enumerated in the pro- 
viso of the first section of the act of 1842. 
It was not necessary that the judgment 
upon which an execution was issued, 
should be for the purchase-money of the 
identical article levied upon, and which is 
claimed as exempt: provided such ex- 
emption can only be claimed under the 
extended exemption of the act of 1842. 
A horse is subject to levy and sale under 
an execution issued on a judgment re- 
covered for the purchase-money of any 
article exempt from execution under the 
Revised Statutes, or for the purchase- 
money of any furniture, or tools or team, 
enumerated in the proviso of the first 
section of the act of 1842. But that arti- 
cles which were exempt from execution 
under the Revised Statutes, were still ex- 
empt from levy and sale under an execu- 
tion issued upon a judgment recovered 
for the purchase-money of such article. 
For instance, a cow, or any other article 
exempt from execution under the Revised 
Statutes, was still exempt from levy and 
sale under an execution issued upon a 
judgment recovered for the purchase- 
money of such cow ; or for the purchase- 
money of any other article exempt under 
the Revised Statutes, or exempt under 
the act of 1842. That on the one hand, 
the legislature did not intend, by the act 
of 1842, to restrict the former exemption 
under the Revised Statutes. It did not 
intend that an article absolutely exempt 
under the Revised Statutes, should be, 
under the act of 1842, liable to executions 
issued upon a judgment recovered for the 
purchase-money of that article ; for such 
a construction would in effect make the 





act of 1842 a restricted instead of an ea 
tended exemption. On the other hand, 
the legislature did not intend that the 
debtor should have the benefit of the ea 
tended exemption, so long as he owed a 
debt for the purchase-money of articles 
which were exempt under the Revised 
Statutes, or for the purchase-money of 
any one of the articles enumerated in the 
proviso of the act of 1842, as against any 
execution issued upon a judgment recov- 
ered for the purchase-money of any article 
exempt from execution either by the for 
mer law or by the act of 1842. That the 
proof in this cause was, that one of the 
executions under which the levy and sale 
was made, was issued upon a judgment 
for the purchase-money of an article 
which might be claimed as exempt under 
the act of 1842. Such being the fact, the 
defendant was entitled to a verdict. 


Verdict for defendant. 
Practical Point. 


MALICIOUS PROSECUTION—REASONABLE OR 
PROBABLE CAUSE. 








Ir is a question of some nicety what, in a 
malicious prosecution, constitutes a want 
of probable cause. The following case 
recently came before the exchequer of 
pleas in England. The action was for 
maliciously indicting the plaintiff for an 
assault. The facts proved were as fol- 
lows : 

The defendant came to the house of the 
plaintiff (which was let out in sets of 
chambers) to inquire for a person, who 
he said lived there; but being informed 
that no such person lived there, used abu- 
sive language, and on being required by 
the plaintiff to go away, laid hands on him, 
upon which the plaintiff forced him out. 
There was contradictory evidence as to 
the degree of force used by the plaintiff 
in so doing. The defendant indicted the 
plaintiff for an assault. The Dill was 
found, and the indictment tried, and the 
plaintiff was acquitted. 

On the trial of the action, the learned 
judge directed the jury, that if the defend- 
ant preferred the indictment with a con- 
sciousness that he was in the wrong in 
the transaction, there was no reasonable or 
probable cause for the indictment. The 
court held that this direction was substan- 
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tially correct. The following cases were 
referred to: Hinton v. Heather, 13 Mee. & 
W. 131; Fish v. Scott, Peake, 135; Sut- 
ton v. Johnstone, 1 T. R. 493; Blatchford 
v. Dod, 2 B. & Ad. 179. 








Exrract from the address of Mr. Stew- 
art, in the case of Lester v. Smith, for 
assault and battery, tried before Judge 
Betts, on the 5th June last. 


“On learning the magnitude of the 
neglected culprit’s wants, the state sends 
those of unfinished moral education, to 
those walled universities, so distinguished 
for these lectures and degrees, located at 
Sing Sing and Auburn, where for five, 
seven, or ten years, the students are de- 
signated by closely-sheared heads, clad in 
the striped uniform of the universities. 
The labors of these students are purely 
patriotic, being all done gratuitously for 
the benefit of the state. Here they study 
the mysteries of making shoes for men, 
and for horses, and other branches once 
despised, but none the less useful. A 
part of the formula of discipline in these 
favored schools, to complete unfinished 
education, is derived from one of the an- 
cient schools of Greece—the entire silence 
of the tongue is enjoined. No debates 
are held by the students here—no orations 
are delivered by the students here. No! 
that youth who only used his tongue to 
express ribaldry and profaneness, to slan- 
der his fellow, to insult parents, and to 
defame truth, by boasting and lying, here 
lies still. There is no further use for that 
tongue during his unfinished educational 
course—that little unruly member lies in 
silence most profound. Society is no 
longer compelled to be pained with the 
lewdness it uttered—the profanity it ex- 
pressed—the falsehoods it proclaimed, or 
the vulgarity it published. The gentle 
corrections of cowskins, dark dungeons, 
temporary starvations, and shootings from 
the sentinels on the walls for leaving the 
institution without graduating, are some 
of the appliances of government to com- 
plete neglected education, while some 
carry their diplomas on their backs, written 
in a hand so bold, they can never be 
erased. These are some of the peculiar 
degrees of neglected moral education. 
But this defendant seems to be in the 
earlier stages of his training. To bestow 





upon him the amenities and refinements 
of classic travel, his feet were permitted 
to press the ancient haunts of men on the 
shores of the Mediterranean. Whether 
the defendant reposed beneath the shad. 
ows of the pyramids in that primal land 
of the post-deluvian race, or whether he 
was sheltered from the heat of noon in 
the groves of Academus, or scaled the 
Parthenon, or took the admeasurement 
of the Temple of Minerva, or caught and 
caged Satyrs and Centaurs, my brief does 
not inform me. I will not doubt that he 
roamed over Italy and visited Rome, that 
land of architectural wonders. Yes, 
Rome, that connecting link and great 
half-way house between the ancient and 
modern world. But, whether he had an 
ablution in the baths of Caracalla, or saw 
the horse’s tail from which the hairs were 
pulled which made the very fiddle-bow 
with which Nero fiddled while Rome was 
burning—my brief is also somewhat du- 
bious. But that Florence and Verona, 
Actium and Brundusium, were subjects 
of his most earnest consideration, we will 
not doubt. He not unlikely mingled in 
the throng of pilgrims that crowd the way 
to Loretto, for so devout a gentleman 
never would have slipped such an oppor- 
tunity. That he swam in the Tiber, 
skated on the Po, crossed the Alps, visit- 
ed the Apennines, stood on the top of 
Mont Blanc, and that his eyes were made 
sore (if in no other way) by smoke, in 
looking down into the crater of Mount 
Vesuvius, it would be hardihood in me to 
deny. Paris and London, Amsterdam and 
Dresden, Moscow and St. Petersburgh, 
Berlin and Vienna, Cracow and Cronstadt, 
these ancient concentrations of men, and 
numberless other places, where better 
men had been before him, were undoubt- 
edly daguerrotyped on his fancy. Nor 
shall we deny, that there was any thing 
in the arts of peace or war, in banking, 
agriculture and manufactures, tariffs, rail- 
roads, or corn laws, which escaped his 
attention, from a mouse-trap to a steam- 
boat—from the fall of a French chesnut 
to the slide of an avalanche—from the 
tick of one of Constantine’s new levers to 
the bursting of a Paixhan. With all these 
advantages to civilize and elevate the de- 
fendant, it would seem he yet needed a 
dangerless victory over a sick man, to give 
the last polish to his foreign travels. 
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ENGLISH CASES. 











The Privy Council. 


Before Lord LANGDALE, Master of the Rolls; 
Vice Chancellor Sir KNIGHT BRUCE; Sir 
STEPHEN LUSHINGTON, Judge of the High 
Court of Admiralty; and the Right Honorable 
THOMAS PEMBERTON LEIGH. 


'TAPPEAL FROM JAMAICA.] 


Harrison v. Scort, May 18th and 19th, 
1846. 


AGENCY—CONSIGNOR AND CONSIGNEE— 
REPUDIATION OF CONTRACT BY CON- 
SIGNEE—LIEN. 


H. & Co. of Newfoundland, by order of Messrs. 
D., of Jamaica, shipped a cargo of fish on board 
a vessel chartered by Messrs. D., and consigned 
it to S., Messrs. D.’s factor at Kingston, Jamaica. 
Afier Messrs. D. had ordered this cargo, they 
required from 8. a further advance of money, 
(they being at that time largely indebted to . 
and told him that they expected this cargo, au 
that he might sell it on their account, aud give 
them credit for the proceeds. 8. made the 
advance required, but nothing was reduced into 
writing as to the pledge of the cargo. Before 
the vessel arrived, Messrs. D. became insolvent, 
and they told §., their factor, that, such being 
the case, they could not think of receiving the 
cargo. The cargo arrived, and Messrs. D., 
letter to S., repeated their determination not to 
receive the cargo, and told S. to sell it, and re- 
mit the proceeds to H. & Co.’s house at Liver- 
pool. Messrs. D. also wrote to H. & Co. at 
Liverpool, to inform them of the transaction, but 
H. & Co. did not write to acquiesce in that ar- 
rangement until eight months afterwards. 8. 
appesred to acquiesce in the wish of Messrs. D., 
and did not at that time claim any lien. 8. sold 
the cargo, but refused to account for the pro- 
ceeds to H. & Co., who thereupon brought this 
action of assumpsit. Held, upon a bill of ex- 
ceptions to the judge’s direction, that S. must 
be taken to have acted in the sale as the agent 
of H. & Co.; and that. if S. had any lien ori- 
ginally, he had, by his conduct, waived it. 


Tuts was an appeal from the Supreme 
Court of Judicature of Jamaica. The 
appellants were merchants at Harbor 
Grace, in Newfoundland, carrying on 
business there under the firm of Ridley, 
Harrison & Co.; and at Liverpool under 
the firm of Harrison, Ridley & Harrison. 
The respondents, Messrs. Scott & Leay- 
croft, were merchants and commission 
agents at Kingston in Jamaica. In the 





month of April, 1841, William, Robert, 
and Plummer Dewar, merchants, carrying 
on business at Montego Bay, in Jamaica, 
chartered a vessel called the William 
Wright, from one George Cragg, of that 
place. The terms of the charter party 
were, that she was to receive a certain 
quantity of rum, then to proceed to Cuba, 
where she was to receive the rest of her 
cargo, then proceed to Hamburgh, there 
discharge her cargo, then proceed to 
Harbor Grace, Newfoundland, “ and 
there receive a full and complete load, as 
is there customary, and, being so laden, 
shall proceed to this island, calling off 
Kingston for orders; and the said William 
and Robert Dewar & Co. shall have the 
privilege of landing part of or all the 
cargo there, or landing part or all said 
cargo at another port in this island, and 
so end the voyage. In consideration of 
the above, the said George Cragg will be 
entitled to receive freight as follows :-— 
On the true delivery of the cargo in Ham- 
burgh, &c., and on the delivery of the 
cargo here, £350, less disbursements, &c. 
in Cuba and Newfoundland. And, fur- 
ther, the said George Cragg is to be 
allowed as much room in the hold of the 
said brig as is required for the provisions 
of twelve emigrants, which are to be 
conveyed from Hamburgh (in the steer- 


by | age) to Jamaica free of passage,” &c. 


On the 14th July, 1841, Messrs. Dewar 
wrote to the appellants’ house at Harbor 
Grace a letter, in which they stated that 
the brig William Wright was to proceed 
from Hamburgh to Newfoundland, to the 
address of the appellants, and requested 
that they would load her with a cargo of 
fish, and consign her to the respondents at 
Kingston, where the cargo was to be sold 
if the market were better than at Montego 
Bay; and they added: “ For this cargo 
we shall make you a remittance by a 
shipment, provided we get a vessel ; fail- 
ing which, we shall remit to your Liver- 
pool house.” The William Wright arrived 
at Harbor Grace in November, 1841, and 
was there duly loaded by the appellants 
with the required cargo; and, upon her 
sailing from thence, the appellants advised 
Messrs. Dewar, and also the respondents, 
of the shipment. In their letter to the 
former, dated 25th November, 1841, they 
stated : “ According to your instructions, 
we have forwarded, by this opportunity, 
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the bill of lading and invoice of this ship- 
ment, amounting to £1,942 17s. 2d., 
Newfoundland currency, &c., to. Messrs. 
Scott & Leaycroft of Jamaica, to whom 
we presume you have given the necessary 
instructions,’ &c. Their letter to the 
~ rw bore date the preceding day, 
and in it they stated, “Our respected 
friends, Messrs. Dewar, of Jamaica, under 
date of the 14th July last, directed us to 
consign to you the cargo of the William 
Wright, loaded by ourselves, consisting 
of dry codfish in casks and boxes, and 
twenty tierces of salmon. Herewith we 
beg to hand you invoice and bill of lading 
of the same amount, £1942 17s. 2d., and 
have no doubt they will give you the ne- 
cessary instructions.” Accompanying this 
last letter was the bill of lading and the 
invoice, the latter of which was headed as 
follows :— 

“ Invoice of merchandise shipped on 
board the brig William Wright, William 
Wallace Beyer, master, for Jamaica or 
Montego Bay, Jamaica, for and on ac- 
count of, and risk of Messrs. William and 
Robert Dewar & Co., merchants there, 
by Ridley, Harrison & Co.” 

In the month of September, 1841, the 
Messrs. Dewar, who then considered 
themselves solvent, but were indebted to 
the respondents to a large amount, told 
one of the respondents, upon requiring a 
further advance from them, that, as the 
William Wright was to call at Kingston, 
they could sell the cargo on their account, 
and give them credit for it. (See the 
cross-examination of Plummer Dewar.) 
Before the arrival of the William Wright 
at Kingston, Messrs. Dewar wrote to the 
respondents a letter, dated 6th December, 
1841, the only material part of which was 
as follows : “ Cragg wants his vessel, the 
William Wright, to go to Norfolk, and 
wishes you to load her with him, on joint 
account : he desired me to ask you. That 
vessel is now overdue, and, on her arrival, 
= must do the best with her for us. 

ou can open our letters, and sell any 
part of our cargo with you; pay the port 
charges on account of Mr. Cragg, which 
will secure the freight to you, provided 
the said cargo does not come to us.” 
The William Wright arrived at Kingston, 
in Jamaica, on the 25th December, 1841, 
and the respondents took possession of 
the cargo; but, prior to its arrival, name- 





ly, on the 10th December, Messrs. Dewar 
had become insolvent, had stopped busi- 
ness, and had sent round circulars to their 
creditors, informing them of that fact, 
At the time of the insolvency of Messrs, 
Dewar, they were indebted to their fac- 
tors, the respondents, to the amount of 
between £2000 and £3000. A day or 
two after the arrival of the William Wright 
at Kingston, Plummer Dewar, who was 
then at Kingston, told the respondents, 
that, in consequence of the circumstances 
of his firm, he could not think of receiving 
the cargo, and desired the respondents to 
sell it, and remit the proceeds to the ap- 
pellants ; and told them that he would 
write when he got home to Montego Bay. 
(See post, letter 4th January, 1842.) On 
the 17th of February, 1842, Messrs. Dewar 
delivered up their assets to trustees for 
the benefit of their creditors, but the cargo 
of the William Wright was not included 
therein. The respondents took possession 
of the cargo of the William Wright, and 
sold it for the sum of £1431 4s. 7d.; 
costs and charges of sale, £753 8s. 11d.; 
leaving £677 15s. 8d., nett proceeds. The 
appellants applied to the respondents for 
the proceeds of the sale ; the respondents 
refused to pay over the money to them, 
and thereupon the appellants commenced 
an action of assumpsit against them for 
the nett proceeds, and interest. The 
counts were, for not accounting for the 
proceeds of a cargo consigned to them on 
behalf of the plaintiffs, and for money had 
and received. The respondents pleaded 
the general issue to the whole declaration. 
The cause was tried at the Nisi Prius 
sittings of the Surrey Assize Court in Ja- 
maica, in April, 1843, before Mr. Justice 
Macidougal, and the jury found a verdict 
for the appellants, contrary to the opinion 
and direction of the learned judge. A 
new trial was granted by the Supreme 
Court, and the cause was again tried be- 
fore the same judge. The evidence upon 
this latter trial consisted of the examina- 
tion of Mr. Plummer Dewar, (a witness 
for the plaintiffs,) the letters which 
passed between the parties, the charter- 
party, bill of lading, &e. Mr. P. Dewar’s 
evidence, so far as is material to the 
question, was as follows :—Upon his ex- 
amination, “ We ordered a cargo from 
Ridley, Harrison & Co. The cargo ar- 
rived in the William Wright, in this island, 
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about the 26th December, 1841. Mr. 
Leaycroft, our agent at the time, told 
examinant of the arrival of the cargo. On 
the arrival of the cargo being mentioned, 
examinant cannot recollect what he said 
at that particular time in reply. Recol- 
lects stating, on or about the 28th De- 
cember, to Mr. Leaycroft, that, on account 
of our having sent round circulars, dated 
10th December, when it appeared by our 
books that we were barely able to meet 
our engagements, but rather considered 
ourselves in insolvent circumstances, that 
examinant could not think of receiving 
the William Wright’s cargo, but wished 
Scott & Leaycroft to sell the same, and 
remit the proceeds to Ridley, Harrison & 
Co., and examinant would write him 
when he got down to Montego Bay. Can- 
not recollect what Mr. Leaycroft said in 
reply. He did not object, to examinant’s 
recollection.” Upon his cross-examina- 
tion, he said: “ The William Wright be- 
longed to Mr. George Cragg, of Montego 
Bay, and had been chartered by us for 
the voyage from Jamaica to Cuba, thence 
to Hamburgh, thence to Newfoundland 
for the cargo, and thence to Kingston, 
Jamaica. Had a conversation in Sep- 
tember, 1841, in company with my brother 
Robert Dewar, with Mr. Scott, one of 
the defendants, respecting the William 
Wright’s cargo. At that time, examinant’s 
firm owed Scott & Leaycroft a balance 
of £2000 or £3000. About that time we 
got further cash advances from Scott & 
Leaycroft. The advances of Scott & 
Leaycroft to us generally were to be pro- 
vided for by consignments of island pro- 
duce, cash, and bills, and sometimes by 
foreign cargoes and parts of cargoes con- 
signed to Kingston to them for sale. On 
account of the large advances recently 
made by Scott & Leaycroft to us, and 
then considering ourselves perfectly sol- 
vent, we told Mr. Scott, that, as the Wil- 
liam Wright was to call at Kingston, he 
could sell the cargo on our account, and 
give us credit for it. The proceeds of that 
cargo were to be taken by Scott & Leay- 
croft as a payment. The promise of the 
William Wright’s cargo was made upon 
the understanding that Scott & Leaycroft 
were to send to Cuba specie on our ac- 
count to the amount of from £1500 to 
£2000 sterling; but whether that remit- 
tance had actually been made at the time 





of the arrangement, examinant does not 
know. A certain sum in specie to the 
above amount was, in fact, remitted. 
The arrangement of giving the William 
Wright’s cargo was clearly understood 
between us and Mr. Scott. Examinant 
thought that in December, 1841, we owed 
Scott & Leaycroft about £2000 sterling, 
but the debt has since been ascertained 
to have been much larger. When exam- 
inant saw Mr. Leaycroft in Kingston, in 
December, 1841, he had received the bill 
of lading and invoice for the William 
Wright’s cargo. Examinant saw them 
both.” On his re-examination, he said : 
‘“‘ At the time of the conversation with 
Mr. Scott, at Montego Bay, we expected 
the William Wright. There were trans- 
actions between ourselves and Scott and 
Leaycroft. Btween that conversation and 
the arrival of the William Wright, we 
made them payments of upwards of 
£1000. No payment was made specifi- 
cally on account of the advances for 
Cuba, to the best of examinant’s recollec- 
tion. When the conversation took place 
in September, nothing was reduced to 
writing. There were several acceptances 
given. No specific advance was made 
by Scott & Leaycroft to us on the pledge 
of the William Wright’s cargo ; but Scott 
& Leaycroft had advanced, or were going 
to advance us cash, and we promised them 
the William Wright’s cargo.” Examinant 
here said:—“I will explain under what 
circumstances the William Wright’s cargo 
was promised to Mr. Scott in the conver- 
sation referred to. There was a large 
balance due to Scott & Leaycroft per 
statement, and, having certain produce in 
Cuba to ship, which required means to 
pay duties, &c., over there, we asked Mr. 
Scott to advance certain sums over to 
Cuba: those sums and the balance al- 
ready stated we proposed to pay, by 
£1000, the William Wright’s cargo, and 
some small acceptances; but that would 
still leave a balance due. No agreement 
was reduced to writing. Does not recol- 
lect that Mr. Leaycroft said any thing 
about the pledge of the William Wright’s 
cargo in our conversation in Kingston, in 
December, 1841. Had he done so, ex- 
aminant thinks he would have recollected 
it.’ The following letters were also given 
in evidence :— 
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Scott & Leaycroft to Messrs. W. & R. 
Dewar & Co. 


Kingston, 25th Dec., 1841. 
Dear Sirs: 

We have the pleasure of advising the 
arrival of the William Wright, in twenty- 
eight days from New-Foundland. Your 
letters are opened agreeable to instruc- 
tions, [this was in answer to theirs of 
the 6th, stated ante,| and we hand you 
herein copies of those addressed to us and 
yourselves from Messrs. Ridley, Harrison 
& Co., originals of others relative solely 
to yourselves, on other business. The 
fish appears to us invoiced very high, and, 
we regret to say, it comes to a wretched 
market. We enclose copy of the invoice 
per William Wright. 


W. & R. Dewar & Co.to Messrs. Scott & 
Leaycroft. 
Monrteco-Bay, 4th Jan., 1842. 
Dear Sirs: 

We have your favor, &c. You have 
also enclosed a letter for Ridley, Harri- 
son & Co., which please forward. We 
find that we shall owe these gentlemen a 
balance, and therefore, in our present sit- 
uation, do not think ourselves warranted 
in receiving the William Wright’s cargo. 
You will therefore please sell the same, 
and render us sales, remitting the pro- 
ceeds, after deducting freight, &c., to 
Harrison, Ridley & Co., Liverpool. 


Enclosed in the last was the following: 


Messrs. Dewar § Co. to Messrs. Ridley, 
Harrison & Co. 


Monrteco-Bay, 4th Jan., 1842. 
Dear Sirs: 

We have your favor by the William 
Wright, which vessel arrived in Kingston 
after rather a long voyage. We have 
handed the cargo to our mutual friends, 
Messrs. Scott & Leaycroft, to sell on your 
account, and remit the proceeds as early 
as possible to your Liverpool house, as, 
from many heavy losses by shipments and 
bad debts, made here, we have been com- 
pelled to suspend our operations, but 
trust soon to be able to commence again. 
Should this, however, not be the case, 
you may rest assured the best shall be 
done for your interests. In the present 





state of our affairs, we leave you to do 
the best for us concerning the Fanny’s 
freight. 


Messrs. Scott §; Leaycroft to Messrs. W. & 
R. Dewar & Co. 
Kineston, 8th Jan., 1842. 
Dear Sirs: 
We are in receipt of your favor of 
4th instant, with the enclosures alluded to, 
and which will be duly attended to. 


Messrs. Scott and Leaycroft to Messrs, 
Ridley, Harrison & Co. 
Kineston, Jam., 
22d Jan., 1842, 
GENTLEMEN : 

On the 27th ultimo we received per 
brig William Wright your favors of the 
24th and 25th November. We regret to 
say that vessel arrived to a miserable 
market, but landed her cargo in good or- 
der. Having now received the amount 
of the bottomry bond, we shall remit it as 
you direct, to your friends in Liverpool, 
We have only time by this conveyance to 
refer to the annexed review of our mar- 
ket, which will show you its deplorable 
state for your exports. 


Same to the same. 


KunesTon, JAM., 
12th Feb., 1842. 
GENTLEMEN: 

We hand you herein duplicate of 
what we addressed you on the 22d ultimo, 
and annexed account current, showing 
our having remitted to your Liverpool 
friends £145 3s. currency, on account of 
your bottomry claim on the brig William 
Wright. We beg reference to the accom- 
panying review of this date, as_ correctly 
representing the state of our market, from 
which you will see how very low our 
prices rule for your exports; and we see 
little prospect of improvement soon, as 
several cargoes are now due from Hali- 
fax. 


Messrs. Harrison, Ridley § Harrison to 
Messrs. Scott  Leaycroft. 
Liverpoot, 15th Sept., 1842. 
GENTLEMEN : 
The cargo of the William Wright 
having been placed in your hands, by 
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Messrs. Dewar & Co., for sale on our 
account, the proceeds to be remitted, we 
have been long awaiting advices respect- 
ing it. On receipt we will thank you to 
hand us account sales, (for we presume 
the cargo must have been quitted,) and 
remit the amount in good bills. We shall 
feel obliged by your advising us of the 
state of your market for fish, and the most 
probable assortment calculated to make 
the best returns. 


Messrs. Scott & Leaycroft to Messrs. Har- 
rison, Ridley & Harrison, Liverpool. 


Kingston, JAm., 
22d November, 1842. 
GENTLEMEN: 

We are in receipt of your favor of 
15th September, in reply to which we beg 
to state, that having been directed by 
Messrs. Dewar to receive and sell the car- 
go of the William Wright on their ac- 
count, prior to her arrival, which was 
confirmed by letter of your Newfoundland 
firm accompanying the cargo, and on ef- 
fecting sales we accordingly placed nett 
proceeds to their account. The annexed 
review will fully inform you of the state 
of our market, &c. 


Upon the last trial the learned judge 
gave his opinion, and directed the jury 
as follows —“ First, that although the 
said Messrs. W. & R. Dewar & Co. did 
repudiate the contract so made to them 
by the plaintiffs as aforesaid, yet there was 
no assent on the part of the plaintiffs to 
such repudiation, until they wrote the let- 
ter bearing date the 15th day of Septem- 
ber, 1842; and that, notwithstanding the 
said repudiation, the property in the said 
goods and Fs il ey or in the pro- 
ceeds thereof, remained in the said Messrs. 
W. & R. Dewar & Co. until, and at the 
time of their insolvency, and passed to the 
provisional assigns of the estate and effects 
of the said Messrs. W. & R. Dewar & 
Co., upon the appointment of such assig- 
nees. Secondly, that immediately on the 
arrival of the said vessel at Kingston, her 

ort of destination, and on receipt of the 
said bill of lading and invoice of the said 
cargo by the said defendants, a lien at- 
tached on the said cargo in favor of the 
said defendants, in respect of the debt 
due from the said Messrs. W. & R. De- 





war & Co. to the said defendants, under 
the contract of September, 1841, and jus- 
tified the said defendants in refusing to 
account to the plaintiffs for the said cargo, 
or the proceeds thereof. Thirdly, that 
the said Messrs W. and R. Dewar & Co. 
exercised an act of ownership over the 
said cargo, by directing the defendants to 
take the same and sell it for the plaintiffs, 
and directing the balance of what was 
due on the charter party to be paid tothe 
said George Cragg. Fourthly, that b 
the said charter party the said vessel call- 
ed the William Wright became the pri- 
vate vessel of the charterers, that is to 
say, of the said Messrs. W. and R. Dewar 
& Co., and that the shipment of the said 
cargo on beard the said vessel by the 
plaintiffs, was an absolute and complete 
delivery of the said cargo into the posses- 
sion of the said charterers.” 

To this direction the counsel for the 
plaintiffs objected, and excepted—First, 
that the property in said goods, or the 
proceeds thereof, did not remain in Messrs. 
W. & R. Dewar & Co. until, and at the 
time of their insolvency, and did not pass 
to their provisional assignees. Secondly, 
that a lien did not attach on the said car- 
go in respect of any debt from the said 
Messrs. Dewar & Co., in favor of the de- 
fendants, immediately on that arrival and 
that receipt, and that there was evi- 
dence, from the correspondence and other 
matters given in evidence, for the jury, 
that such supposed lien would not justify 
the defendants’ refusing to account to the 
plaintiffs. Thirdly, that the said Messrs. 
Dewar & Co. had not exercised an act 
of ownership by so directing the defend- 
ants to sell, &c. Fourthly, that the said 
vessel did not become, by virtue of the 
said charter party, the private vessel of 
the said charterers, and that the shipment 
was not such a delivery as prevented the 
charterers from afterwards repudiatin 
the contract, or rendered such repudiation 
inoperative. 

And counsel required the judge to di- 
rect and give his opinion to the jury, that 
if they should be of opinion that the de- 
fendants had expressly agreed with the 
plaintiffs, with the assent of Messrs. De- 
war, to account to plaintiffs for the pro- 
ceeds of the sale, the plaintiffs were enti- 
tled to have the verdict on the issue found 
for them. And further, that if there were 
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no express agreement on the defendants’ 
part with the plaintiffs to account to them, 
yet, if the jury should be of opinion that 
plaintiffs assented to and adopted the re- 
pudiation of said cargo by Messrs. Dewar, 
with'the knowledge of the defendants, 
plaintiffs were entitled to a verdict. 

The judge refused to direct the jury 
as required, and told them that the only 
evidence of agency between the plaintiffs 
and the defendants was the letter of 
Messrs. W. & R. Dewar & Co. to the de- 
fendants, dated 4th January, 1842, enclos- 
ing the letter to the plaintiffs of the same 
date, and the disingenuousness of the an- 
swer thereto of the defendant Jeremiah 
Leaycroft to the said Messrs. Dewar & 
Co., of the 8th January, 1842. 


Verdict for the defendants. 


The matters aforesaid not appearing by 
the record of the verdict, a bill of excep- 
tions was taken. 

The printed reasons to the appellants’ 
case were as follow :—That what occur- 
red between Plummer Dewar and the 
defendants on the arrival of the vessel, 
and soon afterwards, coupled with the 
letters to the plaintiffs, had the effect of 
constituting the defendants the agents of 
the plaintiffs, and liable to account and 

ay over the proceeds of the cargo to the 
atter. That no positive assent on the 
part of the latter was requisite; that such 
assent would be implied under the cir- 
cumstances; and that there was a suffi- 
cient assent, if any were required. That 
there was no lien on the defendants on 
the cargo, and that if any had existed it 
was waived, and never attached. That 
the abandonment by Messrs. Dewar of 
the cargo to the defendants, under the cir- 
cumstances, was not an act of ownership 
on the part of Messrs. Dewar. That the 
William Wright did not become the pri- 
vate vessel of the charterers under the 
charter set out in the bill, and that the 
shipment on board that vessel was not an 
absolute delivery of the cargo into the 
possession of the charterers. That it 
should have been left to the jury, that, 
even if there were no express agreement 
on the defendants’ part with the plaintiffs, 
to account to the plaintiffs, yet, if the jury 
were of opinion that the plaintiffs assented 
to and adopted the repudiation of the car- 





go by Messrs. Dewar & Co., with the 


knowledge of the defendants, the plaintifig 
would be entitled to a verdict. 

The printed reasons to the respondent's 
case were as follow :—1. Because the eyi. 
dence at the trial clearly established that 
no contract, either expressed or implied, 
in respect of the cargo of the William 
Wright, or its proceeds, existed between 
the appellants and the respondents. 2, 
Because the contract entered into by the 
respondents was with W. & R. Dewar & 
Co., to whom, or to whose representatives 
alone they were accountable for the sale 
and proceeds of the cargo. 3. Because 
W. & R. Dewar & Co. were the purchas. 
ers of the cargo from the appellants, and 
became its absolute owners by its delivery 
on board the vessel chartered by them. 
selves, and were the only parties liable to 
the appellants on account of that cargo, 
4. Because, even admitting that W. & R. 
Dewar & Co. repudiated the contract en- 
tered into by them with the appellants, 
there was no evidence whatever of an 
assent on the part of the appellants to | 
— and the contract continued a 
subsisting contract between W. & R. De- 
war & Co. and the appellants at the com- 
mencement of the action against the re- 
spondents. 5. Because the respondents 
had a lien upon the cargo on its arrival, 
and on its proceeds when sold, both gen- 
erally as the factors of W. & R. Dewar & 
Co., to whom they had made advances, 
and under the express contract of Septem- 
ber, 1841, and were entitled to pay them- 
selves out of the proceeds; so that the 
money which they received was never re- 
ceived by them to or for the use of the 
appellants. 6. Because the authority given 
to the respondents by W. & R. Dewar & 
Co. to sell the cargo, and appropriate the 
proceeds in payment of the balance due 
to the respondents, was an authority cou- 

led with an interest, and could not be 
revoked by Dewar & Co. without the as- 
sent of the respondents ; and no evidence 
of such assent was given at the trial. 7. 
Because the directions given by Dewar & 
Co. to the respondents to sell the cargo, 
and to render them the sales, remitting 
the proceeds, after deducting the freight, 
to the appellants, were in exercise of an 
act of ownership, which prevented them 
from repudiating their contract with the 
appellants. 8. Because, in fact, W. & R. 
Dewar & Co. never did repudiate their 
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contract with the Senay but merely 
directed the respondents, as their agents, 
to remit the proceeds of the cargo to the 
appellants. 9. Because the respondents, 
in taking possession of and selling the 
cargo, acted solely as the agents of W. & 
R. Dewar & Co., and were in no respect 
liable to the appellants. 


Cowling and Montague Smith, in sup- 
ort of the appeal.—First, upon the 
Furth exception. It appears from the 
charter party, that Cragg, the owner of 
the William Wright, contracted to receive 
the goods and to deliver them : this show- 
ed that the captain and crew of the vessel 
were really the servants of the owner, and 
the shipment was not a complete delivery 
to the consignee. Bohtlingk v. Inglis, 
3 East, 381; Abbott on shipping, 6th ed., 
458. The consignees had, therefore, a 
right to repudiate it. Atkin v. Barwick, 
1 Strange, 165. That wasa much strong- 
er case than the present, for there the 
goods had actually come to the hands of 
the consignees, but they sent them to a 
third party for the consignor ; and it was 
held that the property was in the con- 
signor. Now, the judge below assumed 
that the transitus was complete upon the 
shipment, and that it required some re- 
transfer by the consignees, with the assent 
of the consignors, to revest the property 
in the consignors. It is clear that the 
consignees did repudiate it, but then, say 
the other side, there was no assent by the 
consignors. We submit, that, where an 
act is done manifestly for the benefit of a 
party, and notice of that act is given to 
that party, and he does not dissent, his 
assent must be presumed. Atkin v. Bar- 
wick, ubi supra; Sadler v. Belcher, 2M. & 
Rob. 487; James v. Griffin, 2 Mee. & W. 
123; Story on Agency, 216. 

Third exception: The evidence of 
Plummer Dewar and the letter of the 4th 
January, shows clearly that there was a 
repudiation by the consignees. Can it be 
contended that, this being a perishable 
cargo, a direction by the consignees to sell 
for the consignors was an act of owner- 
ship t Story on Agency, 114—116, There 
can be no doubt quo animo the goods 
were directed to be sold. In James v. 
Griffin there was no communication with 
the consignor, and yet the sending of the 
goods by the consignee to a third party 





was held to be an act done for the con- 
signor. 

Second exception: We submit that 
no lien attached. The conversations and 
letters had no greater effect to create a 
lien upon this cargo, than upon any other 
cargo belonging to Messrs. Dewar, to sell 
which they were the agents ; but, if a lien 
was created, it must have been subject to 
the rights of the consignors. It was a 
question which ought to have been left to 
the jury, to say what was the effect of 
this conversation and the letters; but, 
supposing a lien was created, this ques- 
tion remains. Did the respondents re- 
ceive this cargo by virtue of their lien, or 
did not their acts amount to a waiver of 
their lien? The respondents, by their 
letter of 8th January, 1842, to Messrs. 
Dewar, in effect agree to sell for the ap- - 
pellants. If they had intended to claim 
their lien, they ought to have done so 
upon Messrs. Dewar’s directing them to 
sell for the appellants. First exception : 
This assumes that there was a repudiation 
by Messrs. Dewar, but, says the judge, 
there was no assent by the consignors. 
We say such assent must be presumed, it 
was so manifestly for their benefit; and 
for this we cite Atkin v. Barwick, James 
v. Griffin, and Salte v. Field, 5T.R. 211. 


Watson and Forsyth, for the respon- 
dents—We submit that, in all the mate- 
rial parts of the judge’s summing up, he 
was right in law. Now, in order to make 
a bill of exceptions valid, so as to induce 
the court to grant a venire de novo, the 
objection must be distinctly stated : the 
direction must also be clearly bad in law ; 
and such direction must have been upon 
a material issue, and not upon something 
collateral. Now, what was the issue in 
the action? To prove the first count, the 
plaintiffs must have established a contract 
creating the relationship of principal and 
agent. Where was the proof ? Suppose 
the warehousing, &c., exceeded the value 
of the goods, where was the contract to 
bind the appellants to pay the excess ? 
To prove the other count, there must have 
been privity proved between the appel- 
lants and their respondents. Stevens v. 
Badcock, 3 B. & A. 354; Williams v. 
Everett, 14 East, 582. Now, any thing 
not relating to one or other of those issues 
in the charge of the judge was wholly im- 
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material ; but we will meet them on the 
other part of the case. When the goods 
were hipped by the order of Messrs. De- 
war, the property became vested in them ; 
then, did what took place before the cargo 
arrived divest the property out of Messrs. 
Dewar? The respondents were the fac- 
tors of Messrs. Dewar, who owed them a 
large debt, and the moment the respon- 
dents received goods of theirs, their lien 
existed ; but here was a specific appro- 
propriation of this cargo in payment of 
their debt, and the moment the bill of 
lading came into the hands of the respon- 
dents, their lien arose. Now, the right to 
stop in transitu is gone if the consignee 
has indorsed the bill of lading, which is 
negotiable. Lickbarroowyv. Mason, 2T.R. 
63. Now, in the present case, the bill of 
lading had come to the hands of the re- 
spondents before the 25th December ; 
how then could any thing done by the 
Messrs. Dewar afterwards divest the re- 
spondents’ right or lien? The other side 
say, their letter of the 4th January made 
the respondents the factors of the appel- 
lants. Why the next day they might 
have countermanded that letter. They 
say, also, that the assent of the appellants 
must be presumed, because it was for 
their benefit: this is not so, unless the 
party be an infant. If the assent was 
given, they would have proved it; but 
the appellants took eight months to sig- 
nify any interest in the cargo, and then 
did not in fact assent to the repudiation 
by Messrs. Dewar. Atkin v. Barwick has 

ways been dissented from. In Neat v. 
Bale, 2 East, 123, Lord Kenyon said that 
the two things must concur to terminate a 
contract—repudiation by the consignees, 
and assent thereto by the consignor. 
Smith v. Field, 5 T. R. 402. James v. 
Griffin is not entitled to much weight, as 
Lord Abinger dissented from the rest of 
the court; but that case is not like this, 
for here the goods had reached the hands 
of the factors before the repudiation. Se- 
cond exception: The Messrs. Dewar 
could not, by repudiating their contract, 
get rid of their factors’ lien. Suppose 
the Dewars had sold the cargo to the 
respondents, and then the same trans- 
action had taken place, could that alter 
the question? But, again; the defend- 
ants in the action could not, in an action 
of trover, set up a lien; they were not 





bound to account unless plaintiff proved 
a contract. Any observation, therefore, 
of the judge on the matter of lien was 
merely surplusage. Third exception: 
The subject of this exception was also 
wholly immaterial to the issue. The 
judge was, however, perfectly right. The 
Messrs. Dewar had exercised an act of 
survivorship by giving it in pledge to the 
respondents. First exception: We do 
not deny the right to stop im transitu but 
there is no such question here ; this is 
only a question of rescinding a contract; 
and, we submit, Messrs. Dewar could not 
recind it after having created a lien in 
favor of the respondents. Here was a 
complete delivery upon the shipment of 
the goods. But, suppose the judge was 
wrong on this point, it does not matter, 
for the point was immaterial. The only 
important part of the judge’s charge was, 
where he told the jury that the only evi- 
dence of agency was the letters of 4th Jan- 
uary and 8th January ; and we submit, that 
he was perfectly right in that. And it was 
precisely the case of Williams v. Everett, 
(ubisup.); all the other letters were silent 
on the subject of agency. [They cited 
also Bamford v. Shuttleworth, 11 Adol. & 
Ell. 926; Phillpotts v. Evans, 5 Mee. & 
W. 475; Gaussen v. Morton, 10 B. & C, 
731; Fisher v. Miller, 1 Bing. 150; 
Wentworth v. Outhwaite, 10 Mee. & W. 
436.] [Knicur Bruce. V.C.—I cannot 
understand the judge’s charge, except 
upon the understanding that he meant that 
there could not be stoppage im transitu 
after the goods had been shipped. Sir 
S. Lusuineton.—He seems to think that 
there was a difference between delivery 
to a common carrier, and a delivery here 
upon a ship chartered. | 


Cowling, in reply—In Bohtlingk v. In- 
glis the bill of lading had been delivered, 
but yet the right to stop in transitu re- 
mained. The Messrs. Dewar, in fact, 
undertook to act for the appellants, and 
the law would imply their assent. | Knient 
Bruce, V. C.—Your argument assumes 
that the goods were the property of the 
appellants.] I argue that, Messrs. Dewar 
having repudiated the goods, and desired 
a sale on behalf of the consignors, the 
law would imply their assent, in addition 
to the letter of the 15th September, and 
the promise by the factors to account to 
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the consignors would also be implied. In 
Salte v. Field, (ubi sup.,) trover was held 
to lie by a consignor against the agent of 
the consignee. The other side contended 
that there must be actual privity, and they 
cited Williams v. Everett, and other cases ; 
but this case is wholly different from 
those: they would have applied, if the 
respondents here had refused to hold the 
goods for the appellants. The judge was 
wrong also upon the question of evidence ; 
for, first, there was the conversation be- 
tween Dewar and the respondents on the 
28th December; also, the letters of the 
22d January and 12th February, which, 
coupled with the previous facts, were 
evidence of agency. 


Knieut Bruce, V. C., delivered the 
judgment of their lordships.—After stat- 
ing the facts of the case, and reading the 
evidence of Mr. Plummer Dewar, and 
the letters of the 4th January, the 8th 
January, 22d January, and 12th February, 
his lordship proceeded as follows :—The 
respondents then sold the cargo, without 
having ever expressed any intention on 
their part not to apply the proceeds of the 
cargo in conformity with the direction of 
Messrs. Dewar, to sell, and remit the 
proceeds to the appellants ; but, in effect, 
conformed to such direction, by writing 
the letter of the 8th January. It appears 
to their lordships, that, after such a trans- 
action, it is impossible to allow them now 
to say that they did not sell the goods in 
conformity with the directions of Messrs. 
Dewar. Their lordships are, therefore, 
of opinion, that it becomes unnecessary 
to decide whether, by lien or otherwise, 
the respondents could have claimed to 
hold the cargo against the appellants. 
Either they were conscious that there 
was no right of lien, or they did not wish 
to avail themselves of it. It is not proved, 
and it cannot be assumed, that there was 
any ignorance of facts on their part ; there 
may have been ignorance of law, but that 
can have no effect upon the case. Pos- 
sibly, the appellants might have declined 
to agree to the repudiation of the cargo, 
or to recognise the respondents as their 
agents: were it so proved, or fairly infer- 
rible that the appellants did so, the case 
would be very different; but the just 
conclusion from the evidence is, that the 
appellants did adopt the transaction ; and 





their lordships are of opinion that it 
stands upon the same footing, as if the 
direction of Messrs. Dewar to the respond- 
ents to sell and remit to the appellants, 
had been the direction of the appellants. 
It was thought by the judge of the court 
below, that the only evidence of agenc 
between the appellants and the respond- 
ents, was the letter of 4th January and 
that of 8th January. That might have 
weight, if there had been any evidence 
of dissent; but, their lordships being of 
opinion that the respondents sold the 
cargo, and received the proceeds, under 
the express authority of Messrs. Dewar 
to do so, and remit to the appellants, are 
of opinion that they did sell the cargo as 
the agents of the appellants. Conse+ 
quently, the judge was wrong in directing 
the jury as he did, and the parties are en- 
titled to a venire de novo. 





3n Chancery. 





Before the Right Honorable John Singleton LORD 
LYNDHURST, Chancellor of Great-Britain. 


YounGuussanp v. Gissorn, June 2, 1846. 


A trust for the personal support, clothing and 
maintenance of an adult, confers an interest on 
the legatee, which will pass to his assignees un- 
der the insolvent act, notwithstanding a provision 
to the contrary in the will creating the trust. 


Tue question in this case arose under the 
will of Francis Duckinfield, dated 17th 
June, 1823. The testator gave certain 
real estates to trustees, upon trust to raise 
yearly, during the life of his brother, John 
William Astley, an annuity of £400; and 
he directed the annuity should be held by 
his said trustees upon trust for the per- 
sonal support, clothing, and maintenance 
of his said brother, so as not to be subject 
or liable to the claims of any person or 
persons to whom he should attempt to . 
charge, anticipate, or otherwise encumber 
the same, nor to his creditors under a 
commission of bankruptcy, or any act for 
the relief of insolvent debtors, or to his 
own control, contracts, debts, or other 
engagements. And the testator declared, 
that the said annuity should be paid to 
his said brother himself, from time to 
time, when and after the same should be- 
come due, until he should attempt to 
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charge, anticipate, or otherwise encumber 
the same, or until any other person or 
persons might claim the same; and, from 
and after such attempt or claim, the same 
should be applied by his said trustees, or 
some other person under their direction, 
for or towards the personal support, 
clothing, and maintenance of his said 
brother, and for no other purpose what- 
soever. The legatee having taken the 
benefit of the insolvent act, the question 
was, whether his assignees were entitled 
to the annuity. The case was heard be- 
fore Vice Chancellor Knight Bruce, in 
August, 1844, and is reported in 1 Coll. 
400. His honor decided in favor of the 
assignees, and from this decision the de- 
fendant appealed to the Lord Chancellor. 


Wakefield and Beales, for the appellant, 
cited Twopenny v. Peyton, 10 Sim. 487 ; 
and Godden v. Crowhurst, Id., 642. 


Hallett, in support of the judgment of 
the Vice Chancellor. 


Lorp CHancettor.—There is no dis- 
pute as to the general principle applying 
to cases of this nature. A person may 
give property to be enjoyed until a party 
becomes bankrupt or insolvent, and,+in 
case of the happening of either of these 
events, and then over; but he cannot give 
a continuing estate, and deprive the party 
having it of the incidents belonging to the 
ownership of the property. This is per- 
fectly clear. In the present instance, the 
trustees are empowered to raise an annu- 
ity of £400, and are directed to pay it 
into the hands of the legatee until he 
should attempt to charge or encumber it ; 
then to apply the same for or towards the 
personal support, clothing, and mainte- 
nance of the legatee, and for no other 
purpose whatsoever. The legatee is en- 
titled to the whole benefit of the proper- 
ty; the whole interest and advantage is 
vested in him. I am, therefore, of opin- 
ion, that, under these circumstances, it 
passes to the assignees. If the cases be- 
fore Vice Chancellor Shadwell are in 
contradiction to this, I dissent from them. 
The judgment, therefore, must be affirm- 
ed. The legatee was entitled to the whole 
interest : though it was to be applied in 
a particular manner, yet it was in him. I 
have no doubt about this case, nor have I 





had auy ; that is, since a certain point in 
the argument. The Vice Chancellor hav- 
ing expressed a wish that the case should 
be made matter of appeal, the judgment 
must be affirmed, with costs. 








In the Queen's Bench. 


Before the Right Honorable THOMAS LORD 
DENMAN, Chief Justice, and the rest of the 
Judges. 


Luoyp v. Harrison, Easter Term, 1846, 


RAILWAY——PROVISIONAL DIRECTOR. 


The attorney to a projected railway company held 
himself out as responsible for all charges and ex- 
penses incurred before the deposits were paid, 
and in order to induce persons to put down their 
names on the provisional committee, he gave to 
several a guarantee to bear them harmless 
against such expenses. The scheme was after- 
wards abandoned. 

In an action by the attorney for money paid 
against a provisional director, to whom he had 
not given a guarantee, a verdict was found for 
the defendant, and this court refused to rule for 
a new trial, on the ground that the plaintiff had 
beld himself responsible for these expenses, and 
must take the consequences. 


Tus was an action of assumpsit for mo- 
ney paid, and on an account stated, tried 
before Mr. Justice Coleridge, at the sit- 
tings during Easter term, in which a ver- 
dict was found for the defendant. The 
plaintiff was the attorney to a projected 
railway company, called “The London 
Union Railway Company,” and the de- 
fendant was a member of the provisional 
committee. The scheme was projected 
in October last, and was eidaata to- 
wards the end of November, and the ac- 
tion was brought for disbursements alleged 
to have been made by the plaintiff for and 
on behalf of the company during that pe- 
riod, It appeared that the plaintiff was 
one of the principal promoters of the 
scheme, and had given a guarantee to 
several of the provisional directors to the 
effect that, in case’ they would consent to 
have their names put down as directors, 
he would bear them harmless against all 
charges and expenses till the payment of 
the deposits. No guarantee had been 
given by the plaintiff to the defendant; 
but it appeared in evidence that the direc- 
tors had treated the plaintiff as the pay- 
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master, and that he held himself respon- 
sible for all the expenses incurred till the 
deposits were paid. 


Mr. Serjeant Shee moved for a rule to 
show cause why there should not be a new 
trial, on the ground that the verdict was 
against evidence. The plaintiff was act- 
ing as the agent for, and on behalf of the 
provisional directors, and the position of 
the defendant is different from that of sev- 
eral of the other directors to whom the 
plaintiff had given a guarantee. There is 
nothing, therefore, in the circumstances 
of the case to exempt the defendant from 
the liability which ordinarily attaches on 
a provisional director. 


Lorp Denman, C. J.—I do not think 
that any rule ought to be granted in this 
case. The evidence is, that the plaintiff 
held himself out as responsible for these 
expenses ; and the fact that no guarantee 
was given to the defendant, does not show 
that the work was done for the defendant. 


Patreson, J—This is a question to 
whom credit was given; and if the plain- 
tiff holds himself out as responsible for 
these expenses, he must take the conse- 
quences. I do not see any reason to dis- 
turb the verdict. 


Winturams and Coverines, JJ., con- 
curred. 
Rule refused. 


Doe dem. Dark v. Bowprrcu.—Easter 
Term, 1846. 


EJECTMENT—LEASE—— PROVISO FOR RE- 
ENTRY. 


A lease of lands and premises contained a proviso 
that on non-payment of rent by the lessee, the 
lessor might enter on the premises for the same 
till the same shall be fully satisfied and dis- 
charged. Three quarters of a year’s rent being 
in arrear, the lessor brought an action of eject- 
ment under the 4 Geo. 2, c. 23, and obtained a 
verdict. 

Held, that inasmuch as the operation of the second 
section of the statute was to make the lease ab- 
solutely void in case judgment was recovered by 
the lessor, the statute was only intended to ope- 
rate when the right of re-entry was absolute and 
not quousque, and that therefore the action could 
not be maintained, and judgment must be entered 
for the defendant. 


Tus was an action of ejectment for the 





non-payment of rent, tried before Mr. 
Baron Rolfe, on the western circuit, in 
which a verdict was found for the lessor 
of the plaintiff. The defendant held the 
premises under a lease from the plaintiff, 
in which rent was reserved quarterly, and 
it contained a proviso, that in case there 
was rent due and unpaid, the plaintiff 
might enter on the premises for the same, 
till the same shall be fully satisfied and 
discharged. Three quarters of a year’s 
rent being in arrear and unpaid, the 
plaintiff brought the present action to re- 
cover possession of the premises, under 
the 4 Geo. 2, c. 28. A rule nist was 
afterwards obtained to enter judgment for 
the defendant, on the ground that the 
proviso for the re-entry was only a power 
enabling the lessor to enter and keep 
possession of the premises till the arrears 
of rent were paid, and not a power equiv- 
alent to re-entry at common law, so as to 
enable him to bring an action of eject- 
ment. 


Mr. Crowder and Mr. Merivale showed 
cause. 

The statute 4 Geo. 2, c. 28, was passed 
for the purpose of dispensing with the 
difficulties and niceties required for re- 
entries by the common law, and provides 
that where the lessor shall have power 
of re-entry and half a year’s rent shall be 
in arrear, that he may enter and serve a 
declaration in ejectment for the recovery 
of the demised premises ; and if the lessor 
obtains judgment, he shall thenceforth 
hold the premises discharged from such 
lease. The right to enter on the premises 
under the proviso will have the same 
operation as a right of re-entry at com- 
mon law, and an action of ejectment 
may therefore be maintained. The words 
entry and re-entry are here used synony- 
mously. The provision that the lease 
shall be discharged in case judgment shall 
be recovered against the lessee, cannot 
mean that the lease in all cases is to be 
absolutely null and void; but that each 
party is to be discharged from his liability 
under the covenants in the lease quousque, 
till the rent in arrear is satisfied, and that 
afterwards each party shall be restored to 
his powers under the lease. In Doe v. 
Elsam, 1 Mood. & Mal. 189, the court 
held that provisos for re-entry in a lease 
are to be construed like other contracts, 








THE NEW-YORK LEGAL OBSERVER. 





In the Queen’s Bench.—Doe d. Dark v. Bowditch. 








not with the strictness of conditions at 
common law. He also cited Doev. Hors- 
ley, 1 Ad. & Ellis, 766. 


Mr. Greenwood, contra. 

The defendant is entitled to the judg- 
ment of the court. The statute has pro- 
vided, in order to prevent the tenant re- 
sorting to his remedy in a court of equity, 
that in case the lessor of the plaintiff shall 
recover judgment in action of ejectment, 
he shall thenceforth hold the demised 

remises discharged from such lease. 

hat must mean that the lease is to be 
void altogether, and not guousque. In 
West v. Davis, 7 East, 363, and Doe v. 
Masters, 2 Bar. & Cress. 490, after judg- 
ment in ejectment under a power of re- 
entry, the court refused to relieve the 
tenant by staying the proceeding in eject- 
ment upon payment of the arrears of rent 
and costs. It is evident the proviso in 
this lease only contains a qualified power 
of re-entry, until a certain condition is 
performed, and then the tenant is restored 
to his rights under the lease. The tenant 
has no power over the accruing rent, it is 
confined to that which is in arrear. If this 
right of entry is sufficient to satisfy the 
statute, then a right of entry, however 
transitory, will have the effect of discharg- 
ing the lease altogether ; and the defend- 
ant will lose all benefit under this lease, 
which he could not have been deprived 
of by the common law. 

Cur. adv. vult. 


Lorp Denman, C. J., delivered the 
opinion of the court. This was an action 
oF ejectment for non-payment of rent. 
The lessor of the plaintiff had obtained a 
verdict. There has been an application 
to enter the judgment for the defendant. 
The lease was inartificially drawn, but we 
must give a reasonable construction to its 
provisions. It contains a provision that, 
on non-payment of rent, the lessor of the 
pleintiff might “ enter on the premises for 
the same till the same shall be fully set- 
tled and discharged.” Such a condition 
would entitle the plaintiff to enter and 
hold till the payment of rent; but when 
the rent due had been satisfied, the tenant 
would have a right to re-enter and hold 
as before. Co. Litt. 202, b, § 227. In 
that case it was held that the lessor of the 
plaintiff might maintain ejectment at com- 





mon law; but here the ejectment is 
brought under the stat. 4 of Geo. 2, c. 28, 
and the question is, whether the plaintiff 
can avail himself of that statute. If his 
right to re-enter is a right to re-enter till 
the rent is satisfied, but not to avoid the 
lease, we do not think that he can avail him- 
self of the provision of that statute. The 
object of that statute was to remove from 
landlords certain inconveniences occasion- 
ed by the niceties of the common law. 
For this purpose it provides that, where 
half a year’s rent shall be in arrear, and 
the landlord or lessor to whom the same 
is due, hath right by law to enter for the 
non-payment thereof, such landlord or 
lessor may, without any formal demand 
or re-entry, serve a declaration in eject- 
ment for the recovery of the demised 
premises. The service of the declaration, 
therefore, under that statute, stands in the 
place of the demand of re-entry ; and if it 
appears that the rent is due, and that the 
landlord has retained a power to re-enter, 
he may recover in ejectment. If the 
statute had stopped with that general 
provision, the plaintiff might perhaps have 
entitled himself to the benefit of it. As- 
suming the rent to be due, the only effect 
of the statute would be to relieve him 
from the formalities of the common law 
demand. The statute, however, goes on 
in the same section to say, that in case 
the lessee shall prevent execution without 
payment of the rent and full costs of 
levying the same, and shall not take cer- 
tain proceeding therein mentioned, then 
the lessee shall be barred and excluded 
from all relief, and the landlord shall hold 
the premises discharged of the lease. 
The latter part of this section applies to 
the whole provision, and the effect of it 
is, under the circumstances there stated, 
to make the lease absolutely void. It 
puts an end to the term, and creates a 
forfeiture. We think the statute-was not 
intended so to operate in such a case as 
the present, but only to apply to a case 
where the right to re-enter is absolute, 
and not guousque ; and it is impossible to 
forget that, before the statute, equity 
would not allow a forfeiture for mere 
non-payment of rent, and the statute does 
not contain any provision changing the 
principle of the law. 


Judgment for the defendant. 
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[PRACTICE COURT. ] 
Before Mr. Justice WILLIAMS. 


Exparte Critcutey, the Elder —January 
28, 1846. 


WARRANT OF ATTORNEY TO COMPOUND 
FELONY-——SETTING ASIDE. 


If a warrant of attorney be given, pending, and in 
order to compound a prosecution for felony, the 
court will set it aside, though it does not appear 
that the prosecution could have been success- 
fully continued, and although it be sworn that 
the magistrate before whom it was pending had 
expressed great doubt upon the subject. 


A RvuLE had been obtained, calling upon 
one Thomas Turner to show cause why 
a warrant of attorney should not be set 
aside, upon the ground that it had been 
given on an illegal consideration. 

The affidavit in support of the applica- 
tion stated, that, on the 17th of September, 
1845, Turner caused one Critchley, the 
younger, to be arrested, and taken before 
a magistrate, upon a charge of embezzle- 
ment; that on the 18th of October, in the 
same year, and pending proceedings be- 
fore the magistrate, the warrant of attor- 
ney in question was given by the present 
applicant and others, to secure the pay- 
ment of certain sums of money in respect 
of which part of the charge arose, and 
that on the 15th of October, the charge 
was, according to previous agreement, 
withdrawn, and the accused discharged. 
The affidavits in answer alleged that the 
security was given on account of debts 
due from the accused to the prosecutor, 
on account of a partnership which existed 
between them; that the magistrate, dur- 
ing the proceedings before him, had ex- 
pressed grave doubts as to whether such 
oer rs did not in fact exist; that no 
elony was compounded or compromised, 
as the same never could be, or was, 
proved or substantiated, and it was alto- 
gether doubtful whether any criminal 
charge whatever could have been legally 
established ; and that this was the cause 
of the withdrawal of the prosecution. 


Pigott now showed cause, and con- 
tended that the rule must be discharged, 
because it was consistent with all that had 
taken place, that the prosecutor was to- 





tally mistaken, without any wicked in- 
tention of preferring a criminal charge in 
order to obtain the warrant of attorney. 
The court would not set aside the secu- 
rity, unless it was shown that a crime had 
actually been committed. Ward v. Lloyd, 
13 Law Journal, (N.S.,) C. P. 5. 


Petersdoff, contra. Was there or was 
there not, at the time when the warrant 
of attorney was given, a criminal chargé 

ending? That is the only question. 
ow the warrant of attorney was given 
on the 13th of October, but up to the 15th, 
the accused was not discharged; and , 
those facts are both admitted, and are - 
quite conclusive. 


Wits, J.—It appears to me to be - 
perfectly clear, that this warrant of attor- 
ney must be set aside. A criminal prose- 
cution was actually pending, and the 
charge had not been abandoned, when 
the security was given. There is no pre- 
tence for supposing that its execution 
was not the immediate cause of the 
proscutor’s changing his resolution; and 
though the magistrate might have doubted 
whether a partnership did not exist, the 
accused might have been committed, and, 
upon proceedings taken elsewhere, that 
doubt might have been removed. 


Rule absolute. 








In the Exchequer. 


Before the Rt. Honorable Sir FREDERICK POL- 
LOCK, Lord Chief Baron, and the rest of the 
Barons. 





Watstass v. Sporriswoope.— Trinity 
Term, 12th June, 1846. 


RAILWAY SCHEME.—COMMITTEE-MAN.—-RE- 
COVERY OF DEPOSIT. 


An allotee of shares in a railway scheme which 
has proved abortive, may recover back, in an 
action for money had and received, the whole 
amount paid by way of deposit. 


Tue first count of the declaration in sub- 
stance stated, that the defendant and other 
persons agreed to form a joint stock com- 
any called the “ Direct Birmingham, 
ford, Reading, and Brighton Junction 
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Railway Company,” for the purpose of 
making a railway under the powers of an 
act of parliament, capital £2,000,000, in 
80,000 shares of £25 each ; that the com- 
mittee of management allotted to the 
plaintiff 30 shares, and thereupon, in con- 
sideration of the premises, and that the 

laintiff would, on or before October, pay 
into the bankers of the company a deposit 
of £2 12s. 6d. a share, and execute the 
parliamentary contract and subscribers’ 
agreements, &c., the defendant promised 
the plaintiff to give her in exchange for 
the letter of allotment, scrip certificates 
for the said share. The declaration then 
alleged, that the plaintiff paid the deposits 
into the bankers, and was always ready 
and willing to execute the parliamentary 
contract and subscribers’ agreement, but 
that the defendant discharged the plain- 
tiff from so doing; yet the defendant, not 
regarding his promise, refused to deliver 
the scrip certificates. The second count 
was for money had and received to the 
plaintiff’s use. The defendant pleaded 
to the whole zon assumpsit, and also trav- 
ersed the material allegations in the first 
count. 

At the trial before Pollock, C. B., at Guild- 
hall, it appeared that the defendant was 
one of the provisional committee of a rail- 
way scheme (called the “ Direct Birming- 
ham, Oxford, Reading and Brighton Junc- 
tion Railway Company,’’) which had been 
provisionally registered under the 7. and 
8. Vict.c.110. Onthe 7th October, 1845, 
the plaintiff wrote for shares, and on the 
18th received a letter stating, ‘that the 
committee of management had allotted to 
her thirty shares in the papanre under- 
taking; and requesting that the plaintiff 
would pay the deposit of £2 12s. 6d. per 
share into one of the bankers mentioned 
on or before the 24th October, otherwise 
the letter of allotment would be null and 
void. It also stated that the letter of al- 
lotment with the bankers’ receipt for the 
deposits appended thereto would be ex- 
changed for scrip on its production at the 
office of the company, and on the plain- 
tiff executing the parliamentary contract 
and subscribers’ agreement. The plain- 
tiff paid the deposit in due time into one 
of the bankers mentioned, and afterwards 
attended at the office of the company for 
the purpose of executing the necessary 
, oa On the 27th October the plaintiff 





applied for scrip, but it was not given, 
and after many fruitless applications, she 
was told by the secretary, on the 12th 
November, that the directors had finally 
determined not to issue any scrip, and 
that a statement of the accounts would be 
made out, and the surplus, after paying 
the expenses incurred, would be refund- 
ed to the allottees. It appeared that 
400,000 shares had been applied for, and 
70,000 allotted, but deposits had been 
paid on 4,000 only. The learned judge 
directed the jury to find a verdict for the 
plaintiff, and reserved liberty for the de- 
fendant to move to enter a nonsuit. A 
rule nisi having been obtained accord- 
ingly. 


Jervis and Willis showed cause. The 
first objection was, that the letter of allot- 
ment is no part of the contract; the an- 
swer to which is, that though the directors 
did not allot the number of shares which 
the plaintiff applied for, there is clearly a 
binding contract in respect of those allot- 
ted. The second objection was, that the 
company being only provisionally regis- 
tered, had no power to issue scrip; but 
if the 23d section of the 7 and 8 Vict. c. 
110, is read in connexion with the 24th, it 
is clear that the power exists, for the lat- 
ter section imposes a penalty on persons 
issuing scrip before provisional registra- 
tion. That view is confirmed by the pro- 
vision of the 51st and 52d sections. At 
all events the plaintiff is entitled to recover 
on the count for money had and received. 
The case of Nochells v. Crosby, 3 B. & C. 
814, is directly in point. Until the com- 
pany is formed, the subscribers are not 
liable for any of the preliminary expenses, 
as they only contract to become partners 
in the event of the company being insti- 
tuted. The £2 12s. 6d. per share consists 
of the deposit by way of earnest of 10s. 
in the hundred pounds, in pursuance of 
the 23d section of the 7 and 8 Vict., and 
the ten per cent. required by the standing 
orders of the House of Commons. The 
latter sum the plaintiff is clearly entitled 
to recover, as the company is abandoned, 
and the authorities show that the prelim- 
inary expenses must be borne by the 

rojectors. Pitchford v. Davis, 5 M. & 
W. 2; Fox v. Clifton, 9 Bing. 115. 


Martin, in support of the rule. The 
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subscribers to an undertaking like the 
present are guast partners, and liable to 
contribute to the preliminary expenses. 
The contrary doctrine has principally rest- 
ed on the case of Kempson v. Saunders, 
4 Bing. 5; but that case, though never 
expressly overruled, has generally been 
considered as bad law. Nockells v. Crosby 
is distinguishable from this case, for there 
it was expressly agreed that the money 
paid as deposit should be put out at in- 
terest for the benefit of the subscribers. 
Here some preliminary expenses must 
necessarily be incurred. There is no 
valid distinction in this respect between 
the different portions of the deposit : the 
2s. 6d. will stand on the same footing as 
the ten per cent. It is clear, from the 
provisions of the 7 & 8 Vict. c. 110, that 
the secretary had no power to issue scrip. 
As to the first count, the contract there 
stated is not proved, for the letter was a 
mere intimation that the banker’s receipt 
would be exchanged for scrip. Besides, 
there is no evidence that the scheme has 
been abandoned. 
Cur. adv. vult. 


Potxock, C. B., delivered the judgment 
of the court. (After stating the facts, his 
lordship proceeded.) We think the de- 
cision in the. case of Nockells v. Crosby, 
3 B. & C. 814, governs this case. It is 
therefore unnecessary to give any opinion 
upon the special count, as to which some 
doubt may be well entertained, for we 
are all of opinion that the plaintiff is en- 
titled to recover upon the count “ for 
money had and received,” and that the 
verdict found for her on that count should 
stand; but that the verdict on the other 
count should be set aside, and a verdict 
entered for the defendant. With regard 
to the point that the subscribers to an 
undertaking like the present are quasi 
partners, and that the subscription is to a 
common fund for the purpose of defraying 
the preliminary expenses of the company, 
we think that such is not the true result 
of the publication of the prospectus, or 
the application for shares, and we think 
that no partnership ever actually com- 
menced. Pitchford v. Davis, 5 M. & W. 
2, decided that a subscriber who had 
taken shares and paid deposits is not liable 
for the contracts of the directors, unless 
he knew and assented to them, proceed- 





ing with a smaller amount of capital, 
That has been since frequently acted on 
in other cases. In WNockells v. Crosby a 
similar doctrine was laid down. It ap- 
pears to us that the application for shares 
and payment of deposits amounts to 
nothing ; the shares subscribed for are so 
few that the concern could not proceed, 
and the schemé must necessarily be abor- 
tive. With respect to the other point, it 
is an answer to say that the allotment of 
shares in an abortive scheme is really not 
a compliance with the application. If the 
scheme ceases, nothing whatever is allot- 
ted. It was argued on the part of the 
defendant, that there was no evidence of 
the concern being at anend. We think 
the answer given at the office of the com- 
pany to the inquiries of the plaintiff, was 
evidence to go to the jury that the con- 
cern was abandoned ; and, being unan- 
swered by evidence on the part of the 
defendant, we think that the jury were 
warranted at finding the scheme at an 
end. Upon the authority of Nockells v, 
Crosby, we think the plaintiff entitled to 
recover on the count for money had and 
received. A question was raised, but not 
much argued, as to whether there was 
any difference between one portion of the 
deposit and the other; it appearing clear 
that 2s. 6d. was the deposit by way of 
earnest of 10s. in the hundred on £25, in 
pursuance of the 23d section of the 7 & 
8 Vict. c.110, and that the residue of the 
deposit was the ten per cent. required by 
the standing orders of the House of Com- 
mons. Beyond all doubt that amount 
must be returned to the plaintiff, and we 
think that the other must also be paid 
back, on the ground that it was paid for 
the special purposes of a concern which 
has been abandoned, and therefore the 
money could not be applied to those pur- 
poses. The judgments of Holroyd, J., 
and Littledale, J., in Nockells v. Crosby, 
will apply here. Holroyd, J., says :—* It 
appears to me at first that this was very 
like the case of a partnership which I put 
during the argument, but here the concern 
was never really set a going ; and I think 
that the expenses incurred in setting 4 
scheme on foot are not to be paid out of 
the concern unless they are adopted when 
itis in actual operation.” And Littledale, 
J., says :— Suppose there had been no 
subscribers, then the projectors must have 
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paid all the expenses. If then one person 
only subscribes, are all these expenses to 
be cast upon him? The hardship and in- 
justice would be monstrous ; yet that would 

the consequence in such a case were 
we now to hold that the plaintiff was 
liable to a proportion of the expenses in- 
curred by these defendants. With respect 
to the proposed partnership, it is plain 
that there could be none until the money 
was laid out in execution of the proposed 
scheme.” Upon these grounds we think 
that the verdict ought to be entered for 
the defendant on the first, and that it 
ought to stand for the plaintiff on the 
other count. 





Hveues v. Bucktanp.—Easter Term, 
24th April, 1846. 


NOTICE OF ACTION—FISHING—OWNER OF 
LAND. 


Where a statute requires notice of action for any 
thing done in pursuance of it, such notice must 
be given in all cases where the party acts under 
a bona fide, though mistaken belief, that what he 
does is in pursuance of the statute. Therefore, 
where a statute enabled the owner of land, or 
his servants, to seize the rods and lines of any 
person unlawfully fishing thereon, and the ser- 
vants of P seized the rod of a person fishing on 
land which they believed was P’s, but which in 
fact was not. 

Held, that they were nevertheless entitled to no- 
tice of action. 


Trespass for seizing and taking certain 
fishing rods and lines of the plaintiff. Plea 
not guilty by statute. 

At the trial before Parke, B., at the 
Carnarvon assizes, it appeared that the 
plaintiff was fishing at a place adjoining 
the manor of Colonel Pelham, and that 
the defendants, who were the servants of 
Colonel Pelham, seized the plaintiff’s 
rods and lines, under the belief that he 
was illegally fishing on Colonel Pelham’s 
land. It afterwards turned out that the 
exact spot upon which the plaintiff was 
fishing did not belong to Colonel Pelham, 
though it was within a foot of his land. 

On behalf of the defendants it was ob- 
jected that they were entitled to notice of 
action, under the 75th section 7 & 8 Geo. 
4,c. 29. The learned judge was of that 
opinion, and directed the jury to find for 
the defendants, reserving leave for the 
plaintiff to move to enter a verdict for £5, 





if the court should think the defendants 
not protected by the above act. A rule 
nisi having been obtained accordingly, 


Yardly showed cause. The 34th sec- 
tion of the 7 & 8 Geo. 4, c. 29, enacts that 
if any person shall unlawfully and wilfully 
take or destroy, or attempt to take or de- 
stroy, any fish in any water which shall 
be private property, every such offender 
being convicted thereof, shall forfeit, 
above the value of the fish, a sum not ex- 
ceeding five pounds. The 35th section 
enacts, “that if any person shall at any 
time be found fishing against the provi- 
sions of this act, it shall be lawful for the 
owner of the ground, water, or fishery, 
where such offender may be so found, his 
servants, or any person authorised by him, 
to demand from any such offender any 
rods, lines, hooks, nets, or other imple- 
ments for taking or destroying fish, which 
shall then be in his possession; and in 
case such offender shall not immediately 
deliver up the same, to seize and take the 
same from him for the use of such owner. 
The 75th section, “for the protection of 
persons acting in the execution of that 
act,” enacts “ that all actions against any 
person for any thing done in puzsuance of 
the act, shall be laid and tried in the 
county where the fact was committed, and 
shall be commenced within six calendar 
months after the fact committed ; and no- 
tice in writing of such action, and the 
cause thereof, shall be given to the de- 
fendant one calendar month before the 
commencement of the action.”” The 73d 
section authorises the owners of the prop- 
erty to apprehend any offender, which dis- 
tinguishes the present case from Hopkins 
v. Crowe, 4 Adol. & Ell. 774. 

Under the 24 Geo, 2, c. 44, §1, it has 
been held that a magistrate who means to 
act in the execution of his office, is enti- 
tled to notice of action. Burd vx Gunston, 
4 Doug. 275. Also, where a magistrate 
acts upon a subject matter of complaint 
over which he has authority, but which 
arises out of his jurisdiction. Prestidge v. 
Woodman, 1 B. & C. 12. So where one 
magistrate acted alone in a matter which 
required the concurrence of two, it was 
held that he was acting in execution of 
his office, and entitled to notice. Weller 
v. Toke, 9 East, 364. An excise officer is 
entitled to notice of action for an act bond. 
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done in the supposed execution of 
his duty. Daniel v. Wilton, 5 T. R. 1. It 
may be stated as a general rule, that no- 
tice is necessary in all cases in which the 
arty had reasonable ground for suppos- 
ing that he was acting in the execution, 
or under the authority of the particular 
statute. Cook v. Leonard, 6 B. & C. 351. 


Jervis and Welsby, contra.—The prin- 
ciple of the cases cited is, that where the 
defendant actually fills the character to 
which the protection extends, he is enti- 
tled to the benefit of the statute. Under 
the 24 Geo. 2, c. 44, the protection is 
given eo nomine to justices, and the word 
“person,” in the 75th section of the 7 & 
8 Geo. 4, c. 29, means the person previous- 
ly designated in the 63d section, namely, 
the “ owner of land ” on which the offence 
is committed. If it were requisite to 
plead the defence specially, the defend- 
ants could not make a good plea by alleg- 
ing that they believed they were the own- 
er of the land, when in fact they were 
not. They cited Jones v. Williams, 3 B. 
& C. 762; Greenway v. Hurd, 4 T. R. 
553; Ballinger v. Ferris, 1 Mee. & W. 
628; Wedge v. Berkley, 6 Adol. & Ell. 
663; Morris v. Smith, 10 Adol. & Ell. 
188; Cann v. Clapperton, 10 Adol. & Ell. 
582; Jones v. Gooday, 4 Mee. & W.736; 
Rush v. Green, 4 Bing. N. C. 41; Lidster 
v. Barrow, 1 P. & D. 447; Rudd v. Scott, 
N. C, 631. 


Pottock, C. B.—The rule must be dis- 
charged. It appears to me pooesage 
to advert to the long list of cases cited. 
We ought to endeavor to construe the 
act of parliament so as to make the deci- 
sions consistent. The object of the clause 
was to protect persons who really, and 
honestly believed that they acted in pur- 
suance of the statute. Every act consists 
of time, place and circumstances, and a 
variety of cases have decided that where 
a magistrate is wrong with respect to cir- 
cumstances—as where he does alone that 
which is required to be done by two ma- 
gistrates, or where he commits for twelve 
months when he has only power for six 
months—he is protected, provided he had 
a general jurisdiction. It is the same 
with respect to time; and I do not see 
why place, which is a necessary ingre- 
dient in all human affairs, should not be 





within the same rule. This. statute ex, 
tends its protection to all persons who act 
in pursuance of it, that is, bond fide and 
honestly believing themselves to be acting 
under its provisions. Where a person 
acts strictly according to the statute, he 
does not require any protection. If the 
75th clause had used similar words to the 
63d, I should have been of the same opin- 
ion, for I should have read the act as 
meaning, that if the owner of the land, 
acting in pursuance of the statute, did that 
which was wrong with respect to time, 
place, or circumstances, he was entitled 
to notice. 


Rotre, B.—I am of the same opinion. 
The statute extends to all persons against 
whom an action is brought for any thing’ 
done in pursuance of it. The language 
of the 75th clause is general, and what 
right have we to limit it? It cannot mean 
literally what the words import, for in that 
case no notice would ever be necessary. 
It must be construed, that any person 
bond fide acting in pursuance of the stat- 
ute is within its protection. 


Parke, B.—The question turns upon 
the construction of the 75th section. It 
must be construed like all other acts of 
parliament, according to its ordinary 
grammatical sense, unless such construc- 
tion would lead to manifest absurdity. 
The language of the clause is general, and. 
the context shows that the words “in pur- 
suance of the act,” are not to be read in 
their strict sense, because in that case no 

rotection would be necessary, and the. 
Jecided cases show that those words must , 
be read as meaning, “ bond fide believing 
that they are acting within the act. 
Where a statute gives protection to per- 
sons of a particular character, as justices. 
or peace officers, under the 24 Geo. 2, c. 
44, they must act as such in order to be 
entitled to the benefit of the statute. In 
Hopkins v. Crowe the defendant could not 
be within the protection of the statute, 
because he could not have bond fide sup- 
posed that he acted in the character of a 

eace officer. In this case the jury have 

ound that the defendants believed that 
they were acting under the statute. 


Rule discharged. 
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Lamert v. Heata.— Trinity Term, 22d 
May, 1846. 


RAILWAY SCHEME—FICTITIOUS SCRIP. 


The directors of a railway scheme having deter- 
mined not to issue scrip, the projector of the 
scheme and the secretary, without the sanction 
of the directors, altered the form of the scrip 
certificate so as to make it issuable by the sec- 
retary alone. The defendant, who was a jobber, 
sold to the plaintiff some of the scrip thus signed 
by the secretary, and the plaintiff afterwards 
finding it to be fictitious, brought an action to 
recover back the money paid. Held, that the 

question for the jury was, whether the 
plaintiff contracted to buy genuine scrip, or only 
such scrip of the company as was then in the 
market. 


Tus was an action of debt for money 
had and received to the plaintiff’s use. 
The defendant pleaded that he was never 
indebted. At the trial before Pollock, 
C. B., at the sittings at Guildhall, it ap- 
peared that one Curling was the projector 
of a railway scheme called the Kentish 
Coast Railway, and that he procured 
certain persons to lend their names as 
directors, he undertaking to bear the pre- 
liminary expenses. There were numer- 
ous applications for shares, and about 
18,000 were allotted; but the directors 
finding that only £600 was paid into their 
banker’s on account of deposits, deter- 
mined not to issue scrip, thinking it would 
be wrong to throw the burden of the 
scheme on the few persons who paid the 
deposits. Curling was dissatisfied with 
the determination of the directors, and in 
conjunction with one Richards, whom he 
a secretary, but without any au- 

ority from the directors, got an engraver 
to alter the form of the scrip certificate, 
so as to make it issuable by the secretary 
alone. The scrip was accordingly issued, 
signed by Richards alone, and without 
the sanction or authority of the directors. 
The defendant was a jobber and dealer 
in shares, and on the 11th and 17th of 
April he sold to the plaintiff some of this 
scrip for the settling day on the 30th of 
May. The scrip was at that time at a 
premium ; but the scheme having been 
afterwards abandoned, the plaintiff brought 
the present action to recover money paid 
to the defendant for the purchase of the 
scrip, on the ground that, as the scrip was 
fictitious, there was a failure of consider- 
ation. It was objected, on the part of the 


defendant, first, that as the scrip was sold 
in the ordinary course of dealing, the 
defendant was not responsible, inasmuch 
as he did not guaranty it to be genuine; 
secondly, that the signature of the secre. 
tary was binding on the directors, and 
therefore the scrip was valid. The learned 
judge told the jury that a jobber stood in 
the same situation as a merchant, or an 
other person selling goods, and that if the 
scrip was fraudulent and fictitious, the 
plaintiff was entitled to recover. The 
jury found a verdict for the plaintiff, with 
£430 damages. 


Martin had obtained a rule calling on 
the plaintiff to show cause why a new 
trial should not be had, on the ground 
of misdirection. He submitted that the 
learned judge should have left it to the 
jury to say whether the bargain of the 
plaintiff was for real scrip, or whether it 
was only for such scrip of the “ Kentish 
Coast Railway,” as was then in the mar- 
ket. 


Jervis, J. Chambers, and H. Hill, show- 
ed cause. The plaintiff is entitled to 
retain the verdict. He directs the de- 
fendant to buy “ Kentish Coast scrip,” 
but the defendant buys what turns out to 
be the spurious. Ifa party contracted to 
buy casks of brandy, and he finds on de- 
livery that the casks are filled with water, 
he would be entitled to recover back the 
money paid. It is different from the 
purchase of a specific chattel, as for in- 
stance, a ‘“ smoke-consuming furnace,” 
which may be either a name or descrip- 
tion of the power of the machine. The 
case resembles that of a party buying 
forged exchequer bills, or where a person 
discounted forged navy bills. Jones v. Ry- 
der, 5 Taunt. 486. At all events, a new 
trial ought not to be granted without pay- 
ment of costs, as the defendant’s counsel 
did not request the judge to leave the 
point to the jury. ; 


Martin and Wiilis, who appeared to 
support the rule, were not called upon. 


Auperson, B. The question is simply 
this: What was it that the plaintiff con- 
tracted to purchase in his bargain for 
Kentish railway scrip? If he meant 





paper signed by the secretary, he has 
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bought it. Lagree that if the name of the 
secretary had been forged, the argument 
on behalf of the plaintiff would be well 
founded. But if the only genuine docu- 
ment was a document signed by the sec- 
retary, and the one party chose to buy, 
and another to sell it, the jury have not 
determined the point, and there should be 
a new trial. 


Rotre, B.—I am of the same opinion. 
Pratt, B.—I am of the same opinion. 


Pottock, C.B.—I agree with the rest 
of the court that there ought to be a new 
trial. I am not aware that the particular 
point has ever been fully discussed or 
determined. Numerous cases might be 
put in which the direction was general to 
purchase what was in the market, and a 
purchase of the particular scrip would 
satisfy the order. The question is ex- 
tremely important, and it is very desirable 
that it should be finally settled. 


Rule absolute. 





3n the Common Pleas. 





Before the Rt. Honorable Sir NICHOLAS TIN- 
DAL, Lord Chief Justice, and the rest of the 
Judges. 


Guyarp v. Sutton, 27th May, 1846. 


PLEADING—-WHAT AMOUNTS TO A PLEA OF 
COVERTURE. 


Payee against the maker of a promissory note. 
Plea that the plaintiff was the wife of one F. G., 
and that the only consideration for the makin 
of the note was the loan of £-—, the money o 
the said F. G., which was advanced by the 
plaintiff to the defendant without his authority ; 
and that the plaintiff took, and always held, and 
still holds the same, without the dathatity of the 
said F. G.; and that the plaintiff never had any 
property or right to the said note, or to receive 
payment thereof :—Held, an informal plea of co- 
verture, and therefore a bad plea in bar. 


DecuarRaTION in assumpsit by payee 
against the maker of a promissory note 
for £1000, payable on demand, with a 
count on an account stated. Plea to the 
first count, that, at the time of the making 





of the promissory note in the first count 
of the declaration mentioned, the plaintiff 
was the wife of one John Francis Guy- 
ard, and that the only consideration for 
the making of the said promissory note, 
or for the payment of the amount thereof, 
was by the loan of £100, the money of 
the said John Francis Guyard, which 
was advanced by the plaintiff to the de- 
fendant without his authority and against 
his will; and that the plaintiff took and 
received the said note, and always held, 
and still holds, the same, without the au. 
thority and against the will of the said 
John Francis Guyard. And, further, that 
the plaintiff never had nor has she any 
property or right to the said note, or to 
receive payment of the amount thereof, 
or any part thereof ; and that there never 
was any other value or consideration for 
the making of the said note, or for the 
payment by the defendant of the amount 
thereof, or of any part thereof.—Verifica- 
tion. Special demurrer thereto, assign- 
ing, amongst other grounds, that the plea 
discloses matter in abatement, and not in 
bar; that the plea should have shown 
that the laintift had no interest or prop- 
erty in the money alleged to have been 
lent ; and that the allegation therein that 
the money was the money of John Francis 
Guyard, is not sufficient ; and also for 
that the plea has not averred that John 
Francis Gurcok was alive at the time of 
the commencement of the suit. Joinder 
in demurrer. 


Channell, Serjeant, in support of the 
demurrer. This is a cause of action in 
respect of which, if the wife survived her 
husband, she might have sued alone. 
Gates v. Modeley, 6 Mee. & W. 423. In 
that case Parke, B., observes, that “ the 
right of action on the instrument depends 
on the form of it, and not upon the con- 
sideration for which it was given; but it 
may be observed, that it is not stated in 
the plea that the money advanced was 
the husband’s. Whether the executor of 
the husband, where the money advanced 
was his, could compel an account from 
the executor of the wife, who recovered 
on the note by a bill in equity, is another 
matter, with which, in a court of law, we 
have nothing to do, and which could make 
no difference in this case, as it would not 
vary the right of action on the note.” 
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‘Therefore, as the wife might have sued 
after the death of the husband, the plea 
should have stated that the husband is 
alive. [Cotrman, J—The words in the 
plea, “still holds the same without the 
authority and against the will of the said 
John Francis Guyard,” must surely be a 
sufficient allegation that the husband is 
alive.] Then it is submitted that the plea 
amounts to an informal plea of coverture, 
and which, even if it may be pleaded in 
bar, is bad for duplicity, but which ought 
to have been pleaded in abatement. 


Talfourd, Serjeant, contra. It is not 
bad for duplicity. [Creswett, J.—Must 
it not have been pleaded in abatement ? 
In Benediz v. Wakeman, 12 Mee. & W. 
97, the Court of Exchequer held that the 
coverture of the plaintiff could not be 
pleaded in bar to an action of covenant 
on a deed made between the defendant 
and the plaintiff, but that it was matter for 
a = in abatement only. If you can 
make out that the wife in the present case 
could not sue at all, then the plea might 
be a good plea in bar; but, if the cause 
of action was one which survived to the 
wife, the plea then merely gives a better 
writ, and should have been only in abate- 
ment.] The husband here could have 
sued alone on this note. Mason v. Mor- 
gan, 2 Adoll. & Ell. 30, shows that a 
promissory note payable to a woman who 
is married at the time of the making, 
passes by the endorsement of the husband 
alone during the coverture. And in 
MeNeilage v. Holloway, 1 B. & Ald. 218, 
it was held that the husband might sue 
alone, without the wife’s endorsement. 
So in Calland v. Loyd and others, 6 Mee. 
& W. 26, it was held to be no answer to 
an action for money had and received, 
that the money had been deposited with 
the defendants as bankers by the wife of 
the plaintiff in the name of her son. 


Channell, Serjeant, was not heard in 
reply. 


Tinpat, C. J.—It appears to me that 
the matter alleged in this plea is matter 
pleadable in abatement, and in abatement 
only. If the husband had died, the wife 
might afterwards have brought her action 
on the promissory note; and, if so, the 
plea of coverture is a bad plea in bar, for 


it does there no more than say, that the 
wife cannot sue alone by reason of her 
coverture, but that the husband ought to 
have been joined with her. The case of 
Benedix v. Wakeman decides this point : 
it is true, that, in that case, the form of 
action was different, but that does not 
prevent its being here equally ps 
The rest of the court concurred. 


Judgment for the plaintiff. 





DEATH OF LORD CHIEF JUSTICE TINDAL. 


Ir is our painful duty to record the sud- 
den death of the Lord Chief Justice Tin- 
dal. It appears that about the Ist of July 
last, after his lordship had attended the 
House of Lords on an Irish appeal, he 
complained of the excessive heat of the 
weather, by which he was almost exhaust- 
ed. A few hours after reaching home, 
he was seized by paralysis in one of his 
legs, and, according to the advice of his 
medical attendant, he soon proceeded to 
the sea side. Accompanied by his son, 
Captain Tindal, he arrived at Folkstone, 
and there, ew his alarming malady 
increased, and other members of the fam- 
ily were sent for. No remedy was avail- 
able ; and on the Monday evening follow- 
ing, the 6th July, this excellent judge and 
good man expired, in the 70th year of his 
age, lamented scarcely less by every 
member of the profession than by his own 
family. 

We have always regarded the chief 
justice as the most learned man, during 
his judicial career, that has presided in 
the English courts. His decisions are 
perfect models of logical legal reasoning. 
Most of his judgments will be found in 
Bingham’s Reports. 

Sir Nicholas Tindal, Knt., M.A., was 
called to the bar by the Honorable Society 
of Lincoln’s Inn, on the 20th June, 1809, 
and went the Northern Circuit. His 
practice was very extensive. In Trinity 
Vacation, 1826, he was wines Solicitor 
General; and in Easter Vacation, 1829, 
on the resignation of the late Lord Wyn- 
ford, he was appointed Chief Justice of 





the Common Pleas. 
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